CHAVES COUNTY BOARD OF COMMISSIONERS
REGULAR MEETING AGENDA
April 14, 2022 – 9:00 a.m.
Chaves County Administrative Center – Joseph R. Skeen Building
Commission Chambers - #1 St. Mary’s Place
CALL TO ORDER
PLEDGE OF ALLEGIANCE
DETERMINATION OF QUORUM
APPROVAL OF MINUTES
PRESENTATION – USDA/APHIS – Lisa Selner
PROCLAMATIONS

AGENDA ITEMS

A. PUBLIC HEARINGS
1. Case Z 2022-02 Special Use Permit for a Community Solar Facility
2. Case Z 2022-03 Special Use Permit for a Community Solar Facility
3. Public Hearing Regarding Ordinance #O-111 Authorizing the Issuance and
Sale of Taxable Industrial Revenue Bonds for the NextEra Solar Project
4. 2022 Chaves County Annual Road Hearing

B. AGREEMENTS AND RESOLUTIONS
5. Agreement A-22-003 between Chaves County and ASA Architects for Design
Professional Services for the new Public Health Office.
6. Agreement A-22-004 between Chaves County and Desert Peak Architects for
Design Professional Services for PVRCC
7. Resolution R-22-019 Approving Changes to Personnel Charts and Revised
Position Specifications
8. Resolution R-22-020 Budget Adjustment for Fiscal Year 21-22

C. OTHER BUSINESS
9. Position Description for Assistant Flood Superintendent
10. Vacancy on the Chaves County Land Council
11. Permission to advertise a Notice of Public Hearing to Amend the Chaves
County Building Code Ordinance #60

APPROVAL OF CHECKS
APPROVAL OF REPORTS
UNSCHEDULED COMMUNICATIONS LIMITED TO THREE MINUTES PER VISITOR
NOT TO EXCEED 15 MINUTES NO FORMAL ACTION TAKEN BY COMMISSION
•
•
•
•

COUNTY MANAGER’S COMMUNICATIONS
COMMISSIONER’S COMMUNICATIONS
SIGNATURE OF DOCUMENTS
ADJOURNMENT

If you are an individual with a disability who needs a reader, qualified sign language interpreter, or any form of auxiliary aid or
service to attend or participate in the hearing of a meeting, please contact the County Commissioner’s office at 575-624-6600.
This should be done at least one week prior to the meeting. Public documents, including the agenda and minutes, can be
provided in various accessible formats. Please contact the County Commissioner’s office if a summary or other type of
accessible format is needed.
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AGENDA ITEM:
MEETING DATE: April 14, 2022

Case Z 2022-02Special Use Permit for
a Community Solar Facility.

STAFF SUMMARY REPORT
ACTION REQUESTED BY:
ACTION REQUESTED:

Planning and Zoning Department

To approve or deny a Special Use Permit for a Community Solar
Project in Area I Zone A-R - Agricultural-Residential.

ITEM SUMMARY:
Eastman Trust along with Cenergy Power are requesting a Special Use Permit for a
community solar facility at 3831 Cedarvale Road. The property is accessible from Cedarvale
Road and Seminole Road, both County maintained roads approximately twenty-one (21”) feet
wide. The area is currently vacant land used for cattle grazing. It is bound to the north and
south by agricultural fields zoned A-Agriculture, to the west by residential homes zoned A-R,
and to the east by the beef packing plant zoned Industrial District. There are no agricultural
water rights attached to this property.
Cenergy Power has provided a development plan for the proposed community solar facility.
The facility would be ground based and stand approximately four to six feet in height from the
natural ground. The proposed facility would connect to the existing overhead transmission line
located north of the site, along Seminole Road. The solar facility would be completely fenced in
by a six-foot chain link fence with three barbed wire strands at the top. (See Project
Description for details.)
Renewable energy facilities are not addressed in our County Zoning Ordinance No. 7 nor in
the 2016 County Comprehensive Master Plan. Therefore, per Section 1.A.1. of Article XVIII of
the County Zoning Ordinance #7, the Board may grant a SUP in districts from which the uses
are otherwise prohibited by this Zoning Code and shall impose appropriate conditions and
safeguards to protect the general plan and to conserve and protect the property values in the
neighborhood. SUP should not create a nuisance, such as, noise, dust, glare, vibration, and
interference with WIFI and cellular data. SUP should not interfere in the daily life nor create a
hardship on the neighbors for which the SUP would be located.
The Planning and Zoning Commission recommended Denial of the Special Use Permit by a
vote of 5-0 based on Findings of Fact 1-4 stated in Staff’s Report.
SUPPORT DOCUMENTS: Continuance Letter from the Agent, Staff Report, P&Z Commission
drafted minutes for April 5, 2022, Site Map, Application, Development Plan, Article XVIII, SB84
Information Packet.
SUMMARY BY:

Louis Jaramillo

TITLE:

Planning and Zoning Director

STAFF REPORT
CASE # Z 2022-02

Ms. Eastman along with Cenergy Power are requesting a Special Use Permit for a community
solar facility at 3831 Cedarvale Road. The property is accessible from Cedarvale Road and
Seminole Road, both County maintained roads approximately twenty-one (21”) feet wide. The
area is currently vacant land used for grazing. It is bound to the north and south by agricultural
fields zoned A-Agriculture, to the west by residential homes zoned A-R, and to the east by the
beef packing plant zoned Industrial District.
South Spring River is located along the northern property line and over 200 feet from the
nearest point of the proposed solar facility. This stream runs from west to east and starts
around South Main Street, then runs through South Spring Acres Subdivision, across State
Road 2, and ends in the Hagerman Canal that runs parallel to the Pecos River. A majority of
South Spring River is unstudied according to the 2009 FIRM maps including the portion of the
stream that abuts the proposed area. Without a study, FEMA has designated this area Zone
“X” or in common terms, an area of 1% annual chance of flooding with an average depth of
less than 1 foot, no development restrictions. Staff believes this is an error by FEMA and that
the main channel and approximately 100 feet on either side may be Hazardous Floodplain and
should have minimum development. This determination is based on current aerial photos and
recent flooding in the area. Staff would recommend the community solar facility not be
permitted within 200 feet of the banks of the South Spring River for preservation of the
waterway.
Cenergy Power has provided a development plan for the proposed community solar facility.
The facility would be ground based and stand approximately four to six feet in height from the
natural ground. The proposed facility would connect to the existing overhead transmission line
located north of the site, along Seminole Road. The solar facility would be completely fenced in
by a six-foot chain link fence with three barbed wire strands at the top. (See Project
Description for details.)
Renewable energy facilities are not addressed in our County Zoning Ordinance # 7 nor in the
2016 County Comprehensive Master Plan. Therefore, per Section 1.A.1. of Article XVIII of the
Chaves County Zoning Ordinance #7, the Board may grant a SUP in districts from which the
uses are otherwise prohibited by this Zoning Code and shall impose appropriate conditions
and safeguards to protect the general plan and to conserve and protect the property values in
the neighborhood. SUP should not create a nuisance, such as, noise, dust, glare, vibration,
and interference with WIFI and cellular data. SUP should not interfere in the daily life nor
create a hardship on the neighbors for which the SUP would be located.
Should the subject request receive favorable consideration, Staff recommends the following
conditions:
1. Failure to complete the construction of the Community Solar facility within ten years
shall result in the Special Use Permit being terminated.
2. Cenergy Power shall apply for any necessary building and electrical permits for
construction of the community solar facility within one year of being awarded the project
by the utility service company, at this location.

3. Cenergy Power shall utilize the existing electric transmission lines in the area.
4. Cenergy Power shall provide a de-commissioning and restoration plan for this property.
5. All lighting used on-site shall be shielded from traffic, surrounding properties and shall
comply with the NM Night Sky Act.
6. All solar panels and their foundations shall be setback from adjacent property lines a
minimum of fifty (50) feet. Also, staff would recommend a setback of 200 feet of all
structures, including any fencing, from the banks of the South Spring River for
preservation of the waterway.
Findings of Fact:
1. The proposed Special Use Permit for a Community Solar Facility is not compatible with
the existing residential area.
2. Numerous property owners in the surrounding area spoke against the proposed use at
the County Planning and Zoning Commission meeting with concerns for the wildlife, the
solar facility being an attracting nuisance, the ability to resell their property, and the total
maximum daily load of a stream system.
3. Owner’s within 100 feet of the proposed Special Use Permit have been notified by
certified mail of this public hearing and were notified of the County Planning and Zoning
Commission meeting on April 5, 2022 as required per the Chaves County Zoning
Ordinance # 7 and State Statue.
4. This case has been advertised in the local newspaper and on the Chaves County
website, 15 days prior to this public hearing, as required by Chaves County Zoning
Ordinance #7 and State Statute.

Chaves County
Planning & Zoning Commission
Meeting Date: April 5, 2022
Members Present:
Mark Lewis
Valli West
Brian Archuleta
Dale Rogers
Andy Morley
Staff Present:
Louis Jaramillo
Julia A. Torres

Chaves County

Meeting Minutes

Created By: Julia A. Torres

Guests:
Theresa Patton
James Duffey
Dick Davis
Alan Earnest
Mike Mathews
Travis Williams
Bobby Moody
Mark Earnest

The Regular Meeting of the Chaves County Planning & Zoning Commission was held in the
Commission Chambers at the Chaves County Administrative Center on April 5, 2022, beginning at
5:33PM.
MINUTES
The minutes of the March 1, 2022, meeting were approved unanimously as submitted.

NEW BUSINESS
1. Case Z 2022-02
Request for a Special Use Permit for a Community Solar Array Facility in the S2SW4 of S8 & N2NW4 of
S17 T11S R25E being that part south of South Spring River described in Eastham Cedarvale Boundary
Survey, 3831 Cedarvale Rd., Roswell; owner-Eastham Living Trust, c/o Laurene Eastham;
applicant-BAP Power Corporation dba Cenergy Power
Louis Jaramillo read staff’s report including Conditions of Approval and Findings of Fact.
William Heck Director of Technical Development, Cenergy Power provided some information on the
solar project and stated that it would not create noise, dust, glare, vibration, interference with WiFi/Cell
data and that it would not have any water usage. The project will be fenced in and there was a possibility
of having some landscaping.
Commissioner Morley asked if there was ever the need to clean the panels. Mr. Heck responded that
they would be washed approximately once a year.
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Commissioner Lewis wanted to know if the property owners were from Chaves County. Mr. Heck
stated that the property owners do not live in Chaves County.
Commissioner Archuleta asked Mr. Heck to explain how the community would be able to participate in
the solar array facility. Mr. Heck explained that Xcel would be providing the energy to the participants
including low income households, within an approximate five (5) mile radius. There was the possibility
of anybody within the Xcel power grid to be able to purchase the energy.
Commissioner West wanted to know what would happen if this project was not granted approval by the
State. Mr. Heck responded that Cenergy Power would either wait until the program was expanded by the
State or that they wouldn’t construct the facility.
Commissioner Morley asked if there was a nearby substation that would receive the energy delivered by
the solar array. Mr. Heck stated that there was a substation about 1.5 miles away. Commissioner
Morley then asked what would happen if there was more interest from nearby property owners on starting
a solar array at their properties. Would this require an expansion of the substation and would the existing
power lines be able to handle the additional power? Mr. Heck responded that in this case, the substation
would run out of its capacity and upgrades would be needed to expand. This could be done by upgrading
the transformers and the wires without expanding the size of the substation.
Commissioner West wondered if there had been any health studies done. Mr. Heck responded that there
have been numerous electromagnetic field studies in particular with transmission voltages. He mentioned
that this project was low voltage and that there were no hazardous materials.
Commissioner Lewis asked if local businesses/contractors would be hired. Mr. Heck stated that this was
their intention.
Commissioner Morley asked why the requirement of a 26-year lease. Mr. Jaramillo responded that this
was part of the legislation required.
Mr. Heck asked for an additional Condition; being a one-time assignment of the land to an LLC. Mr.
Jaramillo explained that this was added as an additional Condition of Approval by the ETZ Commission
for a similar case last month.
Acting-Chair Rogers asked if there was anyone here to speak in favor or against the application.
Theresa Patton at 3761 Spring River Road would like for Cenergy Power conduct a terrain management
plan.
James Duffey at 3787 Cedarvale Rd. had concerns on property values and drainage/erosion/flooding
issues. He wondered if the company was required to have an archaeological survey done. Mr. Duffey
thought it would be a good idea for the company to talk to the neighbors. He stated that the Easthams
have not lived in Chaves County for a while now.
Commissioner Morley indicated that there was the Gravel Pit Drain in that area that hits the Pecos River.
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Mr. Jaramillo stated that a cultural and archaeological study would be required as part of Cenergy
Power’s application to the State.
Dick Davis at 3795 Cedarvale Rd. spoke against the application. He stated property values would
decrease and the existing wildlife in the area would be affected.
Alan Earnest at 3673 Spring River Rd. spoke against the application. He stated wildlife and property
values concerns.
Mike Mathews at 3675 Spring River Road spoke against the application. He stated that he does not want
to see a solar project in his backyard.
Travis Williams at 3677 Spring River Road spoke against the application. He stated he likes the open
view and doesn’t want to see solar panels and solar panels negatively affect properties resell ability.
Bobby Moody spoke against the application. He stated he felt there were better locations for this rather
than in East Grand Plains agricultural area.
Mr. Heck took the opportunity to address some of the neighbors’ concerns including possible
landscaping around the project, erosion control, and location in relation to existing transmission lines.
Commissioner Morley stated that although he encourages development in the community, due to the
discussion and concerns from the neighbors, he made a motion to recommend denial of Case Z 2022-02.
Commissioner Lewis seconded the motion. Motion carried by a 5-0 roll call vote.
Findings of Fact for denial are: 1. Not compatible with the surrounding residential area and 2. Based on
the concerns from the surrounding residents for wildlife, the solar facility being an attracting
nuisance/visual, the ability to resell their properties and the total maximum daily load of a stream system.
This case is scheduled to be heard by the Chaves County Board of Commissioners on April 14, 2022 @ 9
a.m.
2. Case Z 2022-03:
Request for a Special Use Permit for a Community Solar Array Facility in the S2SE4 of S12 T11S
R24E, 2005 White Mill Rd., Roswell; owner- Blach Revocable Trust, Leonard and Joanne Blach;
applicant-BAP Power Corporation dba Cenergy Power
Commissioner West recused herself from voting on this case because she is a neighbor and would be
speaking against the application.
Louis Jaramillo read staff’s report including Conditions of Approval and Findings of Fact.
Commissioner Morley suggested that both cases be consolidated due to their proximity to each other.
William Heck, representing Cenergy Power indicated that the property owner, Mr. Blach was present.
Leonard Blach state he has farmed this area for over 20 years but his age and inability to farm the land
anymore has made him considered other uses for the property. He stated a marijuana farm and a feed lot
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were possible, but he did not feel they would be neighborly. He believed that the solar array project
would be the best usage of his land with little impact on the neighbors.
Mr. Heck asked for an additional Condition; being a one-time assignment of the land to an LLC.
Acting-Chair Rogers asked if there was anyone wanted to speak in favor or against the application.
Valli West at 3659 Spring River Road spoke against the application. She had concerns with the looks of
the solar panels, the resell ability of properties and drainage/flooding/runoff issues.
Mike Mathews spoke against the application. He stated the r existing substations may have to be
expanded to keep up with the demand.
Commissioner Lewis asked Mr. Blach what he would do if the solar project did not get approved. Mr.
Blach responded that he would look into his other two options, again.
Alan Earnest stated he was against the application.
Mark Earnest at 1611 S. Lea Ave spoke against the application. Some of his concerns were related to the
flood issues, existing easements for Berrendo Water Co-Op, and equipment maintenance and upkeep
costs.
Mr. Blach stated that another option is to sell the agriculture water rights and/or property.
Mike Mathews commented that he would not be against a feed lot on the property.
Travis Williams stated that a feed lot would not bother him at all.
Commissioner Morley made a motion to recommend denial of Case Z 2022-03 with the same Findings of
Fact as the previous case. Commissioner Archuleta seconded the motion. Motion carried by a 4-0 roll
call vote. This case is scheduled to be heard by the Chaves County Board of Commissioners on April 14,
2022 at 9 a.m.
Other Business
Mr. Jaramillo informed the Commission that they will be presented with amendments to the Chaves
County Zoning Ordinance in the upcoming months. Some of the amendments will include renewable
energy (solar and wind), clarifying special use permits and the appeals process.
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There being no other business listed on the agenda or to come before the Commission, the meeting
adjourned at 7:07PM.

Approved this

day of

, 2022

_______________________________
Chairperson/Commissioner

________________________________
Attest

Note: The minutes of this meeting are on file in the Chaves County Planning and Zoning office for review,
upon request.
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ARTICLE XVIII
SPECIAL USE PERMIT
Section 1 SPECIAL USE PERMIT – RESTRICTIONS
The regulations set forth in this Article, or set forth elsewhere in this Ordinance when referred to in
this Article, are Special Use Permit Regulations.
A. Granting Special Permits
1. The Board of Chaves County Commissioners may grant a special permit in districts from
which the uses are otherwise prohibited by this Zoning Code and shall impose appropriate
conditions and safeguards, including a specified period of time for the special use permit to
protect the general plan to conserve and protect the property values in the neighborhood.
B. Use Regulations A special permit may be allowed for the following uses only:
1. Electric substations, gas regulator stations, well and water pumping stations in any district,
provided that in any residential district or commercial district the site shall be developed and
maintained in conformance with the general character and appearance of the district. Such
development shall include landscaping and suitable screening in the form of a wall or solid
fence and compact evergreen shrub.
2. Nursery schools, day nursery, child care center, pre-kindergarten, and other special and
similar private schools in an Industrial District as an accessory or function for employees,
provided that adequate safety from loud noises and other industrial dangers are supplied and
there is at least 100 square feet of open play for each child enrolled. Such play area shall be
screened with a suitable wall, fence, or evergreen shrub.
3. Radio or television transmitter antenna (commercial), provided it shall be at least 100 feet
from any public way.
4. Hospitals and clinics.
5. Private clubs or lodges, excepting those of which the chief activity is a service customarily a
business activity within a Zone B, Type 3 District, only.
6. State licensed or state operated family or group care residences for homeless or abused
children, the mentally ill or retarded, the criminal offender, or alcohol or drug abusers, that
function as a transition from institution to community, serving twenty (20) or fewer persons.
Section 2 SUPPLEMENTAL REGULATIONS
A. The Board of Chaves County Commissioners may, by special permit, after public hearing and
subject to protective restrictions that it deems necessary, authorize the location of any of the
following buildings or uses in any district from which they are prohibited by this Ordinance.
1. Any public building erected and used by any department of the City, County, State, or
Federal Government.

2. Hospitals, clinics, and institutions, except institutions for criminals and those for persons that
are insane or have contagious diseases; provided, however, that such buildings may occupy
not over twenty-five percent (25%) of the total area of the lot and will not have any serious
and depreciating effect upon the value of the surrounding property; and provided further that
the building shall be setback from all yard lines a distance of not less than two (2) feet for
each foot of building height.
3. Cemetery.
4. Community buildings or recreation fields.
5. Airport or landing fields.
6. Greenhouses, provided that such structure shall not be less than one-hundred (100) feet from
all property lines.
7. Temporary commercial amusements or recreational developments.
8. Extraction of gravel, sand, or similar other raw materials, provided that a satisfactory
guarantee be posted with the Chaves County Planning and Zoning Commission, assuring that
the land be left in such a condition that all faces, slopes, edges, or spoil piles have a
maximum two and one-half (2½) foot horizontal to one (1) foot vertical.
9. Industrial uses excluded from the Industrial Districts, to locate in the "Industrial Districts."
10. Parking lots adjacent to, across the street from, or across the alley from the Commercial
districts or a Business District.
11. Before issuance of any special permit for any of the above buildings or uses, the Board of
Chaves County Commissioners shall refer the proposed application to the Planning and
Zoning Commission, which commission shall be given sixty (60) days in which to make a
report regarding the effect of such proposed building or use upon the character of the
neighborhood traffic conditions, public utility facilities, and other matters pertaining to the
general welfare. No action shall be taken upon the application for the proposed building or
use above referred to until and unless the report to the Chaves County Planning and Zoning
Commission has been filed. Provided, however, that if no report is received from the Chaves
County Planning and Zoning Commission within sixty (60) days, it shall be assumed that
approval of the application has been given by said Commission.
B. The Board of Chaves County Commissioners may grant a special permit for drilling of expected
oil or gas wells in districts from which these uses are otherwise prohibited by this Zoning Code
by a special process. Application for a special permit for drilling expected oil or gas wells will be
made to the Ordinance Enforcement Officer, who may deny or grant the special permit and
impose appropriate conditions and safeguards, including a specified period of time for the special
use permit to protect the general plan to conserve and protect the values in the neighborhood.
1. Notice of the application and its approval of such conditions of approval shall be published
within five (5) days of such approval. Notice of the granting of the special use shall be
mailed by certified mail, return receipt requested to the owners as shown by the records of the
County Assessor, of lots or land within one hundred (100) feet, excluding public right-ofway, of the are affected by the special permit.

2. Any aggrieved persons or any officer, department, board, or bureau of the zoning authority
affected by the decision of approval, disapproval, or any conditions required, of the ordinance
Enforcement Officer may appeal to the zoning authority. The appeal procedure will be in
accordance with Article 1, Section 5.H.9.

March 2, 2022
Mr. Louis Jaramillo
Planning and Zoning Director
County of San Miguel
#1 St. Mary’s Place, Suite #170
Roswell, NM 88203
Subject: Special Use Permit Application Submission
Eastham Solar Project, near corner of Seminole Rd & Cedarvale Rd, Roswell, NM 88203

Dear Mr. Louis Jaramillo,

Please find attached to this letter an application for the Planning Commision approval for the Eastham Solar
Project submitted by BAP Power Corporation. This application has been prepared consistent with the standards
listed in the Chaves County Code.
This material addresses Area II, zoned Agricultural, per the Chaves County Zoning Ordinance No.7 Revision 11
along with supportive proposed project material. The proposed Project is subject to the Special Use application
fee: $300.00.
We request a review of the material submitted to confirm that it meets the submission requirements listed in
the County’s code. If the material is approved for a formal completeness review by Planning Staff, we kindly
request that this matter be scheduled for Chaves County Planning & Zoning Commission on Tuesday, April 5,
2022.
Should you have any questions about this application, please contact William Heck at +1 (702) 227-9345. Thank
you.

Best regards,

William Heck
Director of Technical Development
Cenergy Power

Application for Chaves Planning Commision
Approval for Special Use Permit
BAP Power Corporation - Eastham Solar Project
Corner of Seminole Road and Cedarvale Road
Roswell, NM 88203

Submitted to:
Chaves County Director of Planning and Zoning
County of San Miguel
#1 St. Mary’s Place, Suite #170
Roswell, NM 88203

Submitted by:
BAP Power Corporation (CA Lic. #922883)
3176 Lionshead Avenue
Carlsbad, CA 92010

March 2, 2022

I.

Project Description

Bap Power Corporation DBA Cenergy Power ( “Cenergy'' or the “Applicant”) is developing a solar photovoltaic
power generation (“PV”) project (the “Project”) on land owned by Laurene N. Eastham and David B. Eastham at
the corner of Seminole Road and Cedarvale Road, Roswell, NM 88203. The Landowner’s address is 11001
Bridgepointe Ct Ne, Albuquerque, NM 87111. The parcel is placed under a trust called Eastham Living Trust. The
parcel account number is R009892. The parcel coordinates are: (33.364266, -104.430949). The UPC is
4141064145033000000. The parcel is zoned as agricultural land.
The Applicant has executed a lease option agreement whereby Cenergy has the exclusive right to develop a
solar photovoltaic project on the subject property land for an 18-month period beginning May 18, 2021. A copy
of the lease option is attached as Attachment 3 in this submission. Upon approval, the Applicant will construct
the Project, and own and operate the facility during a 26-year lease period, which may be extended for up to an
additional 10 year period (in total a 36-year lease).
The proposed Project is an approximately 7.128 Megawatt (“MW”) direct current (“DC”), 4.950-MW alternative
current (“AC”) photovoltaic ground-mounted photovoltaic solar farm. The approximate footprint of the project
area is 28.60 acres. The solar array is composed of solar photovoltaic modules attached to a single axis tracking
system, which is anchored to the ground by a series of driven posts. The panels will automatically rotate from
east to west during the day. The height of the solar panels is at all times less than 10 feet above grade, but will
often be less as the panels rotate from east to west. There is ancillary electrical distribution equipment within
the array including inverters that convert the PV generated electricity from DC to AC and equipment to connect
to the utility distribution system. The total power by the Project shall not exceed 4.99 MW AC. The site will be
enclosed by a 6’ high chain link fence and 1’ of 3 strands barbed wire. Gates and a gravel road will be
constructed to provide access for maintenance, fire protection, and other municipal requirements. The project
site will be accessed from Cedarvale Road.
Construction will entail various site preparations, including vegetation removal, grading, and access road
construction. Upon completion of construction, the site will be stabilized and revegetated with native grasses.
The vegetation of the developed site will be managed with annual inspections to ensure that vegetation does
not grow and interfere with the operation of the Project.
Operations and maintenance of the site are primarily conducted by monitoring performance remotely,
conducting site visits to perform vegetation management, corrective maintenance in response to abnormalities
in operations, and implementing an annual preventive maintenance protocol to ensure optimum system
performance.
The Project has applied for utility interconnection with Xcel Energy Inc (“Xcel”). Once received by the Applicant,
a redacted interconnection agreement with Xcel can be provided to the County upon request. The Project will
interconnect to the onsite existing utility pole located at the GPS coordinates of 33.362914° -104.431091° . In
addition, the Applicant will enter into a long-term power purchase agreement with Xcel or other qualified party
to help them fulfill their renewable portfolio standard (RPS) set by the New Mexico legislature, as amended in
2019.
At the end of the lease term, as may be extended, the project will be decommissioned and the land returned to
its pre-construction state. Attachment 8 provided details and cost of the decommissioning process.

There will be little traffic generated by the Project. The construction period will extend for approximately 4-6
months. Construction personnel will assemble at the site daily in the morning and depart the site in the
afternoon. There will be periodic delivery of solar facility equipment which can be scheduled to minimize
impacts on local traffic. Once constructed, there will be minimal traffic with only periodic inspections and
responses to maintenance as necessary.

Continued on next page

Attachment 1: Solar Power Site Plan Proposal

Attachment 2: Site Location (Parcels shaded in blue)

Attachment 3: Landowner Lease Option

Attachment 4: Warranty Deed

Attachment 4: Warranty Deed (Continued)

Attachment 4: Warranty Deed (Continued)

Attachment 4: Warranty Deed (Continued)

Attachment 5: Landowner Property Tax Filing Status

Decommissioning
Introduction

BAP Power Corp DBA Cenergy Power has prepared this Decommissioning Plan (Plan) for the Eastham
Solar Photovoltaic Facility (“Facility”) to be constructed on undeveloped land owned by the Eastham
family in Chaves County, New Mexico, located 4908 N Michigan Ave, Roswell, New Mexico 88201.
This Plan was prepared to ensure the subject land will be returned to its pre-construction state and
assumes that the Facility will be constructed in accordance with permits and conditions issued by
Chaves County, New Mexico.

Facility Description
The proposed solar plus storage system Facility will consist of a new approximately 7.2 Megawatt
(“MW”) Direct Current (“DC”) / 4.9 MW Alternating Current (“AC”) capacity solar
power-generating station secured within a fence surrounding the solar panels and equipment and
accessed via a locked gate. The anticipated life of the Facility is 36 years. The Facility will include the
following site features:
● An array of photovoltaic (“PV”) modules (panels) and mounting system spread across
up to 30 acres;
● Driven piles supporting the photovoltaic modules;
●

Ancillary inverters and transformers;

●

Underground conduit and wires;

●

A six (6)-foot security fence with 1-foot of 3 strands barbed wire;

●

Up to six (6) above ground wooden utility poles;

●

Overhead wires; and

●

Gravel access roads.

Decommissioning Plan
The Facility will be decommissioned by completing the following major steps: Dismantlement and
Demolition, Disposal or Recycle, and Site Stabilization as further described below.
Dismantlement, Demolition, and Disposal or Recycle

A significant amount of the components of the photovoltaic system at the Facility will include
recyclable or re-saleable components, including copper, aluminum, galvanized steel, and modules.
Due to their re-sale monetary value, these components will be dismantled and disassembled rather
than being demolished and disposed of.
Following coordination with Xcel Energy, Inc. regarding timing and required procedures for
disconnecting the Facility from the private utility, all electrical connections to the system will be
disconnected and all connections will be tested locally to confirm that no electric current is running
through them before proceeding. All electrical connections to the panels will be cut at the panel and
then removed from their framework by cutting or dismantling the connections to the supports. Each
panel will be individually lifted from its support (likely using a small crane and synthetic rigging
straps), wrapped in sheet plastic and taped before being removed. They will then be stacked and
cushioned on pallets, plastic wrapped, and transferred to a flat-bed truck for transfer to the
purchaser or recycler. The exterior glass of the solar panels is commercial-grade and tempered,
designed to significantly reduce a complete fracture. However, in the event of a total fracture, the
interior materials are silicon-based and are not considered to be hazardous materials. Disposal of
these materials at a landfill will be permissible. As for other electrical equipment, such as battery
storage containers and inverters, after being disconnected and disassembled, such equipment will be
removed from the site and reconditioned and reused, recycled, or disposed of appropriately in
parallel with the applicable regulations and industry standards.
The PV mounting system framework will be dismantled and recycled. The metal piles will be
removed from their approximate depth of eight feet and recycled for salvage value. Finally, all
associated structures will be demolished and removed from the site for recycling or disposal as
required by Chaves County. This will include the site fence and gates, which will likely be reclaimed
or recycled. Grade slabs will be broken and removed to a depth of one foot below grade, and
clean concrete will be crushed and disposed of off-site or recycled (reused either on- or off-site).
Sanitary facilities will be provided on-site for the workers conducting the decommissioning of the
Facility.
Aboveground utility poles owned by the Facility will be completely removed and disposed of off-site
in accordance with utility best practices. Overhead wires will be removed from the area of the solar
modules and terminated at the utility-owned utility poles located near the Facility. The installed

access roads will be removed with the landowner’s permission. Xcel Energy, Inc. will be responsible
for dismantling those overhead wires and poles under its ownership. Coordination with Xcel Energy,
Inc. personnel will be conducted to facilitate Xcel Energy, Inc.’s removal of their aboveground poles
and overhead wires located on the site.
A final site walkthrough will be conducted to remove debris and/or trash generated within the site
during the decommissioning process and will include removal and proper disposal of any
debris that may have been wind-blown to areas outside the immediate footprint of the facility being
removed.
Site Stabilization
The areas of the Facility that are disturbed (during decommissioning) will be stabilized with the
ground treatment from best management practices, including application of a drought-tolerant grass
seed mix to surfaces disturbed during the decommissioning process. The gravel access road from the
landowner’s driveway, including the portion within the perimeter fence surrounding the photovoltaic
modules, will remain intact and shall not be removed.

Permitting Requirements
Given the size and location of the Facility, several approvals are required prior to initiation of
ground-disturbing activity. Table 1 provides a summary of the expected approvals if the
decommissioning were to take place in July, 2021. Noting, however, that because the
decommissioning is expected to occur at a later date, the permitting requirements listed in the
table below will be reviewed and updated based on current local, state, and federal regulations at
the time.

Schedule and Cost
The decommissioning process is estimated to take approximately six to eight (6-8) weeks (but no
longer than six (6) months) and is intended to occur outside of the winter season.

Table 1. Current Permitting Requirements for
Decommissioning
Permit

Agency

Threshold/Trigger

National Pollutant
Discharge Elimination
System (NPDES)
General Permit for
Discharges from
Construction Activity

U.S.
Environmental
Protection
Agency

Ground disturbance of greater
than 1 acre with discharge to
wetlands or water bodies.
Requires preparation of a
Stormwater Pollution
Prevention Plan, including
erosion and sedimentation
controls.

Non-Ministerial
Permit if applicable

Chaves County
Planning Commission

Anticipated
decommissioning
requirements listed in the
[Non- ministerial permit if
applicable] conditions of
approval.

Building Permit

Chaves County
Building
Departments

A building permit is required
to construct the facility. A
building permit must also be
obtained for any
construction, alteration,
repair, demolition, or change
to the use or occupancy of a
building.

Permitting Requirement Assumptions:
1. The access road will remain in place throughout the Facility.
2. All ground disturbance, including temporary laydown areas will obtain the appropriate
approval from Chaves County and the State of New Mexico, if required.

Surety Proposal/ Decommissioning Cost Estimate
Consistent with the approach it has taken in surrounding communities, the Facility, or the parent
company of the Facility, proposes to provide a decommissioning surety bond, to be posted prior to
the beginning of operations (COD) and the final Chaves County Certificate of Compliance, in the
amount of $83,140, for decommissioning in the unlikely event that the Facility is unable to meet its
contractual obligations for solar plus storage project removal and restoration.
In developing the decommissioning surety bond, the Facility collected decommissioning cost data
and salvage value data based on the assumption of recycling the solar modules, racking and
associated project components as raw materials. In addition to the decommissioning cost, a 5%
contingency and allowance for associated legal costs was included.
On the next page is a summary of the analysis:

Project Size – Solar PV

7.2 MW (DC)

Decommissioning Cost – Solar PV

Decommissioning /MW of Solar PV

$33,355 /MW

3% Contingency

$1,001 /MW

2% Legal Services Estimate

$667 /MW

Total 1 MW Solar PV
Decommissioning Cost, No Salvage
Value

$35,023 /MW

Salvage Value – Solar PV
Market Based Salvage Estimate
$/MW

$23,476 /MW
$23,476 /MW

Total Avg. Salvage Value:
Decommissioning Cost, Net Salvage
$35,023 /MW
Value
Decommissioning Estimate

($23,476 /MW)

Minus Salvage Value

$11,547 /MW

Decommissioning Cost, Net Salvage
($)/MW:
Proposed Total Net
Decommissioning Cost for the 7.6
MW Eastham PV Solar System
Proposed Bond Amount:

$83138.40

$83140.00

End of Application

April 6, 2022
BAP Power Corporation DBA Cenergy Power
3176 Lionshead Ave.
Carlsbad, CA 82010
Mr. Louis Jaramillo
Planning and Zoning Director
Chaves County
#1 St. Mary’s Place, Suite #170
Roswell, NM 88203
Subject: Special Use Permit Applications – Request for Continuance
1.
Case Z 2022-02: Request for a Special Use Permit for a Community Solar Array Facility in the
S2SW4 of SB & N2NW4 of S17 T11S R25E being that part south of South Spring River described in
Eastham Cedarvale Boundary Survey, 3831 Cedarvale Rd., Roswell; owner-Eastham Living Trust, c/o
Laurene Eastham; applicant-BAP Power Corporation dba Cenergy Power
2.
Case Z 2022-03: Request for a Special Use Permit for a Community Solar Array Facility in the
S2SE4 of S12 T11S R24E, 2005 White Mill Rd., Roswell; owner- Blach Revocable Trust, Leonard and
Joanne Blach; applicant-BAP Power Corporation dba Cenergy Power
Dear Mr. Jaramillo,
At the meeting of the Planning and Zoning Commission, held April 5, 2022 for the above referenced
projects, County residents voiced concerns regarding the proposed project. Those concerns included
visual impact, erosion, vegetation control and others.
Cenergy appreciates the time the residents took to voice their concerns and we listened closely to the
concerns of the residents. It is our hope to address those concerns to the satisfaction of the community
and bring the benefits of community solar to the residents of Chaves County.
To provide sufficient time to address the concerns, we ask that the Commission continue consideration
of the above referenced projects for 90 days. This will allow us sufficient time to perform technical
studies and continue community outreach.
Should you have any questions about this request, please contact William Heck at (702) 227-9345.
Thank you.
Best regards,

William Heck

William Heck
Director of Technical Development
Cenergy Power
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AGENDA ITEM:
MEETING DATE: April 14, 2022

Case Z 2022-03 Special Use Permit
for a Community Solar Facility.

STAFF SUMMARY REPORT
ACTION REQUESTED BY:
ACTION REQUESTED:

Planning and Zoning Department

To approve or deny a Special Use Permit for a Community Solar
Project in Area I Zone A-R - Agricultural-Residential.

ITEM SUMMARY:
Mr. and Mrs. Blach along with Cenergy Power are requesting a Special Use Permit for a
community solar facility at 1907 White Mill Road. The property is accessible only from White
Mill Road, which is a County maintained roads approximately twenty-one (21”) feet wide. The
area is currently vacant farm land. It is bound to the north by agricultural fields and to the east
by vacant farm land, all zoned A-Agriculture, to the west and south by farm/residential homes
zoned A-R Agriculture-Residential. There are Agricultural water rights still attached to this
property.
Cenergy Power has provided a development plan for the proposed community solar facility.
The facility would be ground based and stand approximately four to six feet in height from the
natural ground. The proposed facility would connect to the existing overhead transmission line
which runs east to west through the proposed site. An electric transformer station is located
just west of the proposed facility on White Mill Road. The solar facility would be completely
fenced in by a six-foot chain link fence with three barbed wire strands at the top. (See Project
Description for details.)
Renewable energy facilities are not addressed in our County Zoning Ordinance No. 7 nor in
the 2016 County Comprehensive Master Plan. Therefore, per Section 1.A.1. of Article XVIII of
the County Zoning Ordinance #7, the Board may grant a SUP in districts from which the uses
are otherwise prohibited by this Zoning Code and shall impose appropriate conditions and
safeguards to protect the general plan and to conserve and protect the property values in the
neighborhood. SUP should not create a nuisance, such as, noise, dust, glare, vibration, and
interference with WIFI and cellular data. SUP should not interfere in the daily life nor create a
hardship on the neighbors for which the SUP would be located.
The Planning and Zoning Commission recommended Denial of the Special Use Permit by a
vote of 4-0 based on Findings of Fact 1-4 stated in Staff’s Report. Commissioner West
requeued herself.
SUPPORT DOCUMENTS: Continuance Letter from the Agent, Staff Report, P&Z Commission
drafted minutes for April 5, 2022, Site Map, Application, Development Plan, Article XVIII, SB84
Information Packet, Protest letters.
SUMMARY BY:

Louis Jaramillo

TITLE:

Planning and Zoning Director

STAFF REPORT
CASE # Z 2022-03

Mr. and Mrs. Blach along with Cenergy Power are requesting a Special Use Permit for a
community solar facility at 1907 White Mill Road. The property is accessible only from White
Mill Road, which is a County maintained roads approximately twenty-one (21”) feet wide. The
area is currently vacant farm land. It is bound to the north by agricultural fields and to the east
by vacant farm land, all zoned A-Agriculture, to the west and south by farm/residential homes
zoned A-R Agriculture-Residential.
South Spring River is located south of the proposed site and not on proposed site area, with
the exception of the southeast corner where it seems to abut the facility. This stream runs
from west to east and starts around South Main Street, then runs through South Spring Acres
Subdivision, across State Road 2, and ends in the Hagerman Canal that runs parallel to the
Pecos River. A majority of South Spring River is unstudied according to the 2009 FIRM maps
including the portion of the stream that abuts the proposed area. Without a study, FEMA has
designated this area Zone “X” or in common terms, an area of 1% annual chance of flooding
with an average depth of less than 1 foot, no development restrictions. Staff believes this is an
error by FEMA and that the main channel and approximately 100 feet on either side may be
Hazardous Floodplain and should have minimum development. This determination is based on
current aerial photos and recent flooding in the area. Staff would recommend the community
solar facility not be permitted within 100 feet of the banks of South Spring River for
preservation of the waterway.
Cenergy Power has provided a development plan for the proposed community solar facility.
The facility would be ground based and stand approximately four to six feet in height from the
natural ground. The proposed facility would connect to the existing overhead transmission line
which runs east to west through the proposed site. An electric transformer station is located
just west of the proposed facility on White Mill Road. The solar facility would be completely
fenced in by a six-foot chain link fence with three barbed wire strands at the top. (See Project
Description for details.)
Renewable energy facilities are not addressed in our County Zoning Ordinance #7 nor in the
2016 County Comprehensive Master Plan. Therefore, per Section 1.A.1. of Article XVIII of the
Chaves County Zoning Ordinance #7, the Board may grant a SUP in districts from which the
uses are otherwise prohibited by this Zoning Code and shall impose appropriate conditions
and safeguards to protect the general plan to conserve and protect the property values in the
neighborhood. SUP should not create a nuisance, such as, noise, dust, glare, vibration, and
interference with WIFI and cellular data. SUP should not interfere in the daily life nor create a
hardship on the neighbors for which the SUP would be located.
Should the subject request receive favorable consideration, Staff recommends the following
conditions:
1. Failure to complete the construction of the Community Solar facility within ten years
shall result in the Special Use Permit being terminated.
2. Cenergy Power shall apply for any necessary building and electrical permits for
construction of the community solar facility within one year of being awarded the project
by the utility service company, at this location.

3. Cenergy Power shall utilize the existing electric transmission lines in the area.
4. Cenergy Power shall provide a de-commissioning and restoration plan for this property.
5. All lighting used on-site shall be shielded from traffic, surrounding properties and shall
comply with the NM Night Sky Act.
6. All solar panels and their foundations shall be setback from adjacent property lines a
minimum of fifty (50) feet. Also, staff would recommend a setback of 200 feet of all
structures, including any fencing, from the banks of the South Spring River for
preservation of the waterway.
Findings of Fact:
1. The proposed Special Use Permit for a Community Solar Facility is not compatible with
the existing residential area.
2. Numerous property owners in the surrounding area spoke against the proposed use at
the County Planning and Zoning Commission meeting with concerns for the wildlife, the
solar facility being an attracting nuisance, the ability to resell their property, and the total
maximum daily load of a stream system.
3. Owner’s within 100 feet of the proposed Special Use Permit have been notified by
certified mail of this public hearing and were notified of the County Planning and Zoning
Commission meeting on April 5, 2022 as required per the Chaves County Zoning
Ordinance # 7 and State Statue.
4. This case has been advertised in the local newspaper and on the Chaves County
website, 15 days prior to this public hearing, as required by Chaves County Zoning
Ordinance #7 and State Statute.

Chaves County
Planning & Zoning Commission
Meeting Date: April 5, 2022
Members Present:
Mark Lewis
Valli West
Brian Archuleta
Dale Rogers
Andy Morley
Staff Present:
Louis Jaramillo
Julia A. Torres

Chaves County

Meeting Minutes

Created By: Julia A. Torres

Guests:
Theresa Patton
James Duffey
Dick Davis
Alan Earnest
Mike Mathews
Travis Williams
Bobby Moody
Mark Earnest

The Regular Meeting of the Chaves County Planning & Zoning Commission was held in the
Commission Chambers at the Chaves County Administrative Center on April 5, 2022, beginning at
5:33PM.
MINUTES
The minutes of the March 1, 2022, meeting were approved unanimously as submitted.

NEW BUSINESS
1. Case Z 2022-02
Request for a Special Use Permit for a Community Solar Array Facility in the S2SW4 of S8 & N2NW4 of
S17 T11S R25E being that part south of South Spring River described in Eastham Cedarvale Boundary
Survey, 3831 Cedarvale Rd., Roswell; owner-Eastham Living Trust, c/o Laurene Eastham;
applicant-BAP Power Corporation dba Cenergy Power
Louis Jaramillo read staff’s report including Conditions of Approval and Findings of Fact.
William Heck Director of Technical Development, Cenergy Power provided some information on the
solar project and stated that it would not create noise, dust, glare, vibration, interference with WiFi/Cell
data and that it would not have any water usage. The project will be fenced in and there was a possibility
of having some landscaping.
Commissioner Morley asked if there was ever the need to clean the panels. Mr. Heck responded that
they would be washed approximately once a year.
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Commissioner Lewis wanted to know if the property owners were from Chaves County. Mr. Heck
stated that the property owners do not live in Chaves County.
Commissioner Archuleta asked Mr. Heck to explain how the community would be able to participate in
the solar array facility. Mr. Heck explained that Xcel would be providing the energy to the participants
including low income households, within an approximate five (5) mile radius. There was the possibility
of anybody within the Xcel power grid to be able to purchase the energy.
Commissioner West wanted to know what would happen if this project was not granted approval by the
State. Mr. Heck responded that Cenergy Power would either wait until the program was expanded by the
State or that they wouldn’t construct the facility.
Commissioner Morley asked if there was a nearby substation that would receive the energy delivered by
the solar array. Mr. Heck stated that there was a substation about 1.5 miles away. Commissioner
Morley then asked what would happen if there was more interest from nearby property owners on starting
a solar array at their properties. Would this require an expansion of the substation and would the existing
power lines be able to handle the additional power? Mr. Heck responded that in this case, the substation
would run out of its capacity and upgrades would be needed to expand. This could be done by upgrading
the transformers and the wires without expanding the size of the substation.
Commissioner West wondered if there had been any health studies done. Mr. Heck responded that there
have been numerous electromagnetic field studies in particular with transmission voltages. He mentioned
that this project was low voltage and that there were no hazardous materials.
Commissioner Lewis asked if local businesses/contractors would be hired. Mr. Heck stated that this was
their intention.
Commissioner Morley asked why the requirement of a 26-year lease. Mr. Jaramillo responded that this
was part of the legislation required.
Mr. Heck asked for an additional Condition; being a one-time assignment of the land to an LLC. Mr.
Jaramillo explained that this was added as an additional Condition of Approval by the ETZ Commission
for a similar case last month.
Acting-Chair Rogers asked if there was anyone here to speak in favor or against the application.
Theresa Patton at 3761 Spring River Road would like for Cenergy Power conduct a terrain management
plan.
James Duffey at 3787 Cedarvale Rd. had concerns on property values and drainage/erosion/flooding
issues. He wondered if the company was required to have an archaeological survey done. Mr. Duffey
thought it would be a good idea for the company to talk to the neighbors. He stated that the Easthams
have not lived in Chaves County for a while now.
Commissioner Morley indicated that there was the Gravel Pit Drain in that area that hits the Pecos River.
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Mr. Jaramillo stated that a cultural and archaeological study would be required as part of Cenergy
Power’s application to the State.
Dick Davis at 3795 Cedarvale Rd. spoke against the application. He stated property values would
decrease and the existing wildlife in the area would be affected.
Alan Earnest at 3673 Spring River Rd. spoke against the application. He stated wildlife and property
values concerns.
Mike Mathews at 3675 Spring River Road spoke against the application. He stated that he does not want
to see a solar project in his backyard.
Travis Williams at 3677 Spring River Road spoke against the application. He stated he likes the open
view and doesn’t want to see solar panels and solar panels negatively affect properties resell ability.
Bobby Moody spoke against the application. He stated he felt there were better locations for this rather
than in East Grand Plains agricultural area.
Mr. Heck took the opportunity to address some of the neighbors’ concerns including possible
landscaping around the project, erosion control, and location in relation to existing transmission lines.
Commissioner Morley stated that although he encourages development in the community, due to the
discussion and concerns from the neighbors, he made a motion to recommend denial of Case Z 2022-02.
Commissioner Lewis seconded the motion. Motion carried by a 5-0 roll call vote.
Findings of Fact for denial are: 1. Not compatible with the surrounding residential area and 2. Based on
the concerns from the surrounding residents for wildlife, the solar facility being an attracting
nuisance/visual, the ability to resell their properties and the total maximum daily load of a stream system.
This case is scheduled to be heard by the Chaves County Board of Commissioners on April 14, 2022 @ 9
a.m.
2. Case Z 2022-03:
Request for a Special Use Permit for a Community Solar Array Facility in the S2SE4 of S12 T11S
R24E, 2005 White Mill Rd., Roswell; owner- Blach Revocable Trust, Leonard and Joanne Blach;
applicant-BAP Power Corporation dba Cenergy Power
Commissioner West recused herself from voting on this case because she is a neighbor and would be
speaking against the application.
Louis Jaramillo read staff’s report including Conditions of Approval and Findings of Fact.
Commissioner Morley suggested that both cases be consolidated due to their proximity to each other.
William Heck, representing Cenergy Power indicated that the property owner, Mr. Blach was present.
Leonard Blach state he has farmed this area for over 20 years but his age and inability to farm the land
anymore has made him considered other uses for the property. He stated a marijuana farm and a feed lot
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were possible, but he did not feel they would be neighborly. He believed that the solar array project
would be the best usage of his land with little impact on the neighbors.
Mr. Heck asked for an additional Condition; being a one-time assignment of the land to an LLC.
Acting-Chair Rogers asked if there was anyone wanted to speak in favor or against the application.
Valli West at 3659 Spring River Road spoke against the application. She had concerns with the looks of
the solar panels, the resell ability of properties and drainage/flooding/runoff issues.
Mike Mathews spoke against the application. He stated the r existing substations may have to be
expanded to keep up with the demand.
Commissioner Lewis asked Mr. Blach what he would do if the solar project did not get approved. Mr.
Blach responded that he would look into his other two options, again.
Alan Earnest stated he was against the application.
Mark Earnest at 1611 S. Lea Ave spoke against the application. Some of his concerns were related to the
flood issues, existing easements for Berrendo Water Co-Op, and equipment maintenance and upkeep
costs.
Mr. Blach stated that another option is to sell the agriculture water rights and/or property.
Mike Mathews commented that he would not be against a feed lot on the property.
Travis Williams stated that a feed lot would not bother him at all.
Commissioner Morley made a motion to recommend denial of Case Z 2022-03 with the same Findings of
Fact as the previous case. Commissioner Archuleta seconded the motion. Motion carried by a 4-0 roll
call vote. This case is scheduled to be heard by the Chaves County Board of Commissioners on April 14,
2022 at 9 a.m.
Other Business
Mr. Jaramillo informed the Commission that they will be presented with amendments to the Chaves
County Zoning Ordinance in the upcoming months. Some of the amendments will include renewable
energy (solar and wind), clarifying special use permits and the appeals process.
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There being no other business listed on the agenda or to come before the Commission, the meeting
adjourned at 7:07PM.

Approved this

day of

, 2022

_______________________________
Chairperson/Commissioner

________________________________
Attest

Note: The minutes of this meeting are on file in the Chaves County Planning and Zoning office for review,
upon request.
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Parcel R010987
4139063357470000000

March 2, 2022
Mr. Louis Jaramillo
Planning and Zoning Director
County of San Miguel
#1 St. Mary’s Place, Suite #170
Roswell, NM 88203
Subject: Special Use Permit Application Submission
Blach Solar Project, Corner of White Mill Rd and E. Poe St, Roswell, NM 88203

Dear Mr. Louis Jaramillo,

Please find attached to this letter an application for the Planning Commision approval for the Blach Solar
Project submitted by BAP Power Corporation. This application has been prepared consistent with the standards
listed in the Chaves County Code.
This material addresses Area II, zoned Agricultural, per the Chaves County Zoning Ordinance No.7 Revision 11
along with supportive proposed project material. The proposed Project is subject to the Special Use application
fee: $300.00.
We request a review of the material submitted to confirm that it meets the submission requirements listed in
the County’s code. If the material is approved for a formal completeness review by Planning Staff, we kindly
request that this matter be scheduled for Chaves County Planning & Zoning Commission on Tuesday, April 5,
2022.
Should you have any questions about this application, please contact William Heck at +1 (702) 227-9345. Thank
you.

Best regards,

William Heck
Director of Technical Development
Cenergy Power

Application for Chaves Planning Commision
Approval for Special Use Permit
BAP Power Corporation - Blach Solar Project
Off White Mill Rd
Roswell, NM 88203

Submitted to:
Chaves County Director of Planning and Zoning
County of Chaves
#1 St. Mary’s Place, Suite #170
Roswell, NM 88203

Submitted by:
BAP Power Corporation (CA Lic. #922883)
3176 Lionshead Avenue
Carlsbad, CA 92010

March 2, 2022

I.

Project Description

Bap Power Corporation DBA Cenergy Power ( “Cenergy'' or the “Applicant”) is developing a solar photovoltaic
power generation (“PV”) project (the “Project”) on land owned by Leonard Blach and Joanne Blach that is west
of the Relief Rt in Roswell, New Mexico. The Landowner’s address is 1907 White Mill Rd, Roswell, NM 88203,
USA. The one parcel is placed under a trust called Blach Revocable Trust. The parcel account number is
R010987. The parcel coordinates are 33°22'0.12"N & 104°27'29.18"W. The UPC number is
4139063357470000000. The legal description is S: 12 T: 11S R: 24E S2SE4 E 1452.12' W 1522.12' S 1066.85' N
1275.56' / E 924.70' W 1516.48' N 208.71' BK 786 PG 533 WD. The parcel is zoned as agricultural land.
The Applicant has executed a lease option agreement whereby Cenergy has the exclusive right to develop a
solar photovoltaic project on the subject property land for an 18-month period beginning March 22, 2021. A
copy of the lease option is attached as Attachment 3 in this submission. Upon approval, the Applicant will
construct the Project, and own and operate the facility during a 26-year lease period, which may be extended
for up to an additional 10 year period (in total a 36-year lease).
The proposed Project is an approximately 7.524 Megawatt (“MW”) direct current (“DC”), 4.950-MW alternative
current (“AC”) photovoltaic ground-mounted photovoltaic solar farm. The approximate footprint of the project
area is 21.12 acres. The solar array is composed of solar photovoltaic modules attached to a metal racking
system, which is anchored to the ground by a series of driven posts. The panels will have a 25 degrees fixed tilt
facing due south. The height of the solar panels is at all times less than 10 feet above grade. There is ancillary
electrical distribution equipment within the array including inverters that convert the PV generated electricity
from DC to AC and equipment to connect to the utility distribution system. The total power by the Project shall
not exceed approximately 4.99 MW AC. The site will be enclosed by a 6’ high chain link fence and 1’ of 3
strands barbed wire. Gates and a gravel road will be constructed to provide access for maintenance, fire
protection, and other municipal requirements. The project site will be accessed from White Mill Road.
Construction will entail various site preparations, including vegetation removal, grading, and access road
construction. Upon completion of construction, the site will be stabilized and revegetated with native grasses.
The vegetation of the developed site will be managed with annual inspections to ensure that vegetation does
not grow and interfere with the operation of the Project.
Operations and maintenance of the site are primarily conducted by monitoring performance remotely,
conducting site visits to perform vegetation management, corrective maintenance in response to abnormalities
in operations, and implementing an annual preventive maintenance protocol to ensure optimum system
performance.
The Project has applied for utility interconnection with Xcel Energy Inc (“Xcel”). Once received by the Applicant,
a redacted interconnection agreement with Xcel can be provided to the County upon request. The Project will
interconnect to the onsite existing utility pole located at the GPS coordinates of 33.366686° -104.460914° . In
addition, the Applicant will enter into a long-term power purchase agreement with Xcel or other qualified party
to help them fulfill their renewable portfolio standard (RPS) set by the New Mexico legislature, as amended in
2019.
At the end of the lease term, as may be extended, the project will be decommissioned and the land returned to
its pre-construction state. Attachment 8 provided details and cost of the decommissioning process.

There will be little traffic generated by the Project. The construction period will extend for approximately 4-6
months. Construction personnel will assemble at the site daily in the morning and depart the site in the
afternoon. There will be periodic delivery of solar facility equipment which can be scheduled to minimize
impacts on local traffic. Once constructed, there will be minimal traffic with only periodic inspections and
responses to maintenance as necessary.

Continued on next page

Attachment 1: Solar Power Site Plan Proposal

Attachment 2: Site Location (Parcels shaded in blue)

Attachment 3: Landowner Lease Option

Attachment 4: Warranty Deed

Attachment 5: Landowner Property Tax Filing Status

Attachment 8: Decommissioning
Introduction
BAP Power Corp DBA Cenergy Power has prepared this Decommissioning Plan (Plan) for the Blach

Solar Photovoltaic Facility (“Facility”) to be constructed on undeveloped land owned by the Thomas
family in Chaves County, New Mexico, located 4908 N Michigan Ave, Roswell, New Mexico 88201.
This Plan was prepared to ensure the subject land will be returned to its pre-construction state and
assumes that the Facility will be constructed in accordance with permits and conditions issued by
Chaves County, New Mexico.

Facility Description
The proposed solar plus storage system Facility will consist of a new approximately 7.2 Megawatt
(“MW”) Direct Current (“DC”) / 4.95 MW Alternating Current (“AC”) capacity solar
power-generating station secured within a fence surrounding the solar panels and equipment and
accessed via a locked gate. The anticipated life of the Facility is 36 years. The Facility will include the
following site features:
● An array of photovoltaic (“PV”) modules (panels) and mounting system spread across
up to 30 acres;
● Driven piles supporting the photovoltaic modules;
●

Ancillary inverters and transformers;

●

Underground conduit and wires;

●

A six (6)-foot security fence with 1-foot of 3 strands barbed wire;

●

Up to six (6) above ground wooden utility poles;

●

Overhead wires; and

●

Gravel access roads.

Decommissioning Plan
The Facility will be decommissioned by completing the following major steps: Dismantlement and
Demolition, Disposal or Recycle, and Site Stabilization as further described below.
Dismantlement, Demolition, and Disposal or Recycle
A significant amount of the components of the photovoltaic system at the Facility will include
recyclable or re-saleable components, including copper, aluminum, galvanized steel, and modules.
Due to their re-sale monetary value, these components will be dismantled and disassembled rather
than being demolished and disposed of.
Following coordination with Xcel Energy, Inc. regarding timing and required procedures for
disconnecting the Facility from the private utility, all electrical connections to the system will be
disconnected and all connections will be tested locally to confirm that no electric current is running
through them before proceeding. All electrical connections to the panels will be cut at the panel and
then removed from their framework by cutting or dismantling the connections to the supports. Each
panel will be individually lifted from its support (likely using a small crane and synthetic rigging
straps), wrapped in sheet plastic and taped before being removed. They will then be stacked and
cushioned on pallets, plastic wrapped, and transferred to a flat-bed truck for transfer to the
purchaser or recycler. The exterior glass of the solar panels is commercial-grade and tempered,
designed to significantly reduce a complete fracture. However, in the event of a total fracture, the
interior materials are silicon-based and are not considered to be hazardous materials. Disposal of
these materials at a landfill will be permissible. As for other electrical equipment, such as battery
storage containers and inverters, after being disconnected and disassembled, such equipment will be
removed from the site and reconditioned and reused, recycled, or disposed of appropriately in
parallel with the applicable regulations and industry standards.
The PV mounting system framework will be dismantled and recycled. The metal piles will be
removed from their approximate depth of eight feet and recycled for salvage value. Finally, all
associated structures will be demolished and removed from the site for recycling or disposal as
required by Chaves County. This will include the site fence and gates, which will likely be reclaimed
or recycled. Grade slabs will be broken and removed to a depth of one foot below grade, and
clean concrete will be crushed and disposed of off-site or recycled (reused either on- or off-site).
Sanitary facilities will be provided on-site for the workers conducting the decommissioning of the
Facility.
Aboveground utility poles owned by the Facility will be completely removed and disposed of off-site
in accordance with utility best practices. Overhead wires will be removed from the area of the solar
modules and terminated at the utility-owned utility poles located near the Facility. The installed
access roads will be removed with the landowner’s permission. Xcel Energy, Inc. will be responsible

for dismantling those overhead wires and poles under its ownership. Coordination with Xcel Energy,
Inc. personnel will be conducted to facilitate Xcel Energy, Inc.’s removal of their aboveground poles
and overhead wires located on the site.
A final site walkthrough will be conducted to remove debris and/or trash generated within the site
during the decommissioning process and will include removal and proper disposal of any
debris that may have been wind-blown to areas outside the immediate footprint of the facility being
removed.
Site Stabilization
The areas of the Facility that are disturbed (during decommissioning) will be stabilized with the
ground treatment from best management practices, including application of a drought-tolerant
grass seed mix to surfaces disturbed during the decommissioning process. The gravel access road
from the landowner’s driveway, including the portion within the perimeter fence surrounding the
photovoltaic modules, will remain intact and shall not be removed.

Permitting Requirements
Given the size and location of the Facility, several approvals are required prior to initiation of
ground-disturbing activity. Table 1 provides a summary of the expected approvals if the
decommissioning were to take place in July, 2021. Noting, however, that because the
decommissioning is expected to occur at a later date, the permitting requirements listed in the
table below will be reviewed and updated based on current local, state, and federal regulations at
the time.

Schedule and Cost
The decommissioning process is estimated to take approximately six to eight (6-8) weeks (but no
longer than six (6) months) and is intended to occur outside of the winter season.

Table 1. Current Permitting Requirements for Decommissioning
Permit

Agency

Threshold/Trigger

National Pollutant
Discharge Elimination
System (NPDES)
General Permit for
Discharges from
Construction Activity

U.S.
Environmental
Protection
Agency

Ground disturbance of greater
than 1 acre with discharge to
wetlands or water bodies.
Requires preparation of a
Stormwater Pollution
Prevention Plan, including
erosion and sedimentation
controls.

Non-Ministerial
Permit if applicable

Chaves County
Planning Commission

Anticipated
decommissioning
requirements listed in the
[Non- ministerial permit if
applicable] conditions of
approval.

Building Permit

Chaves County
Building
Departments

A building permit is required
to construct the facility. A
building permit must also be
obtained for any
construction, alteration,
repair, demolition, or change
to the use or occupancy of a
building.

Permitting Requirement Assumptions:
1. The access road will remain in place throughout the Facility.
2. All ground disturbance, including temporary laydown areas will obtain the appropriate
approval from Chaves County and the State of New Mexico, if required.

Surety Proposal/ Decommissioning Cost Estimate
Consistent with the approach it has taken in surrounding communities, the Facility, or the parent
company of the Facility, proposes to provide a decommissioning surety bond, to be posted prior to
the beginning of operations (COD) and the final Chaves County Certificate of Compliance, in the
amount of $83,140, for decommissioning in the unlikely event that the Facility is unable to meet its
contractual obligations for solar plus storage project removal and restoration.
In developing the decommissioning surety bond, the Facility collected decommissioning cost data
and salvage value data based on the assumption of recycling the solar modules, racking and
associated project components as raw materials. In addition to the decommissioning cost, a 5%
contingency and allowance for associated legal costs was included.
On the next page is a summary of the analysis:

Project Size – Solar PV

7.2 MW (DC)

Decommissioning Cost – Solar PV

Decommissioning /MW of Solar PV

$33,355 /MW

3% Contingency

$1,001 /MW

2% Legal Services Estimate

$667 /MW

Total 1 MW Solar PV
Decommissioning Cost, No Salvage
Value

$35,023 /MW

Salvage Value – Solar PV
Market Based Salvage Estimate
/MW

$23,476 /MW
$23,476 /MW

Total Avg. Salvage Value:
Decommissioning Cost, Net Salvage
$35,023 /MW
Value
Decommissioning Estimate

($23,476 /MW)

Minus Salvage Value

$11,547 /MW

Decommissioning Cost, Net Salvage
($)/MW:
Proposed Total Net
Decommissioning Cost for the 7.2
MW Blach PV Solar System
Proposed Bond Amount

$83,138.40
$83,140

Amendment:

Mar 21, 2022
Mr. Louis Jaramillo
Planning and Zoning Director
County of San Miguel
#1 St. Mary’s Place, Suite #170
Roswell, NM 88203
Subject: Supplement to the Special Use Permit Application #Z2022-03: the Blach Solar Project
Dear Mr. Louis Jaramillo,
Please see the attached supplement to the Supplemental Use Permit application for the Blach Solar
Project previously submitted.
The supplement is a noise survey that may be useful to the Commission in making their

determination. The noise that is produced is from the fans installed in the project inverters and as
such there are only two focal points for the production of noise. As shown in the study, the noise
level, when measured at the nearest residence and at maximum power production, is equivalent to
that observed in a quiet library. For every doubling of the distance from the inverter location the
noise level observed will drop 6 decibels.
In addition, should the Commission approve this request for a Supplemental Use Permit, Cenergy

Power requests that the Commission consider allowing a one-time assignment of that permit from the
current land owner to a limited liability company or corporation. This request is made to comply with
financing requirements.
Should you have any questions about this application, please contact William Heck at +1 (702)
227-9345. Thank you.

Best regards,
William Heck
Director of Technical Development
Cenergy Power

Amendment Continued:

ARTICLE XVIII
SPECIAL USE PERMIT
Section 1 SPECIAL USE PERMIT – RESTRICTIONS
The regulations set forth in this Article, or set forth elsewhere in this Ordinance when referred to in
this Article, are Special Use Permit Regulations.
A. Granting Special Permits
1. The Board of Chaves County Commissioners may grant a special permit in districts from
which the uses are otherwise prohibited by this Zoning Code and shall impose appropriate
conditions and safeguards, including a specified period of time for the special use permit to
protect the general plan to conserve and protect the property values in the neighborhood.
B. Use Regulations A special permit may be allowed for the following uses only:
1. Electric substations, gas regulator stations, well and water pumping stations in any district,
provided that in any residential district or commercial district the site shall be developed and
maintained in conformance with the general character and appearance of the district. Such
development shall include landscaping and suitable screening in the form of a wall or solid
fence and compact evergreen shrub.
2. Nursery schools, day nursery, child care center, pre-kindergarten, and other special and
similar private schools in an Industrial District as an accessory or function for employees,
provided that adequate safety from loud noises and other industrial dangers are supplied and
there is at least 100 square feet of open play for each child enrolled. Such play area shall be
screened with a suitable wall, fence, or evergreen shrub.
3. Radio or television transmitter antenna (commercial), provided it shall be at least 100 feet
from any public way.
4. Hospitals and clinics.
5. Private clubs or lodges, excepting those of which the chief activity is a service customarily a
business activity within a Zone B, Type 3 District, only.
6. State licensed or state operated family or group care residences for homeless or abused
children, the mentally ill or retarded, the criminal offender, or alcohol or drug abusers, that
function as a transition from institution to community, serving twenty (20) or fewer persons.
Section 2 SUPPLEMENTAL REGULATIONS
A. The Board of Chaves County Commissioners may, by special permit, after public hearing and
subject to protective restrictions that it deems necessary, authorize the location of any of the
following buildings or uses in any district from which they are prohibited by this Ordinance.
1. Any public building erected and used by any department of the City, County, State, or
Federal Government.

2. Hospitals, clinics, and institutions, except institutions for criminals and those for persons that
are insane or have contagious diseases; provided, however, that such buildings may occupy
not over twenty-five percent (25%) of the total area of the lot and will not have any serious
and depreciating effect upon the value of the surrounding property; and provided further that
the building shall be setback from all yard lines a distance of not less than two (2) feet for
each foot of building height.
3. Cemetery.
4. Community buildings or recreation fields.
5. Airport or landing fields.
6. Greenhouses, provided that such structure shall not be less than one-hundred (100) feet from
all property lines.
7. Temporary commercial amusements or recreational developments.
8. Extraction of gravel, sand, or similar other raw materials, provided that a satisfactory
guarantee be posted with the Chaves County Planning and Zoning Commission, assuring that
the land be left in such a condition that all faces, slopes, edges, or spoil piles have a
maximum two and one-half (2½) foot horizontal to one (1) foot vertical.
9. Industrial uses excluded from the Industrial Districts, to locate in the "Industrial Districts."
10. Parking lots adjacent to, across the street from, or across the alley from the Commercial
districts or a Business District.
11. Before issuance of any special permit for any of the above buildings or uses, the Board of
Chaves County Commissioners shall refer the proposed application to the Planning and
Zoning Commission, which commission shall be given sixty (60) days in which to make a
report regarding the effect of such proposed building or use upon the character of the
neighborhood traffic conditions, public utility facilities, and other matters pertaining to the
general welfare. No action shall be taken upon the application for the proposed building or
use above referred to until and unless the report to the Chaves County Planning and Zoning
Commission has been filed. Provided, however, that if no report is received from the Chaves
County Planning and Zoning Commission within sixty (60) days, it shall be assumed that
approval of the application has been given by said Commission.
B. The Board of Chaves County Commissioners may grant a special permit for drilling of expected
oil or gas wells in districts from which these uses are otherwise prohibited by this Zoning Code
by a special process. Application for a special permit for drilling expected oil or gas wells will be
made to the Ordinance Enforcement Officer, who may deny or grant the special permit and
impose appropriate conditions and safeguards, including a specified period of time for the special
use permit to protect the general plan to conserve and protect the values in the neighborhood.
1. Notice of the application and its approval of such conditions of approval shall be published
within five (5) days of such approval. Notice of the granting of the special use shall be
mailed by certified mail, return receipt requested to the owners as shown by the records of the
County Assessor, of lots or land within one hundred (100) feet, excluding public right-ofway, of the are affected by the special permit.

2. Any aggrieved persons or any officer, department, board, or bureau of the zoning authority
affected by the decision of approval, disapproval, or any conditions required, of the ordinance
Enforcement Officer may appeal to the zoning authority. The appeal procedure will be in
accordance with Article 1, Section 5.H.9.
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AGENDA ITEM: _______

MEETING DATE:

Public Hearing Regarding Ordinance
#O-111 Authorizing the Issuance and
Sale of Taxable Industrial Revenue
Bonds for the NextEra Solar Project

April 14, 2022

STAFF SUMMARY REPORT
______________________________________________________________________
ACTION REQUESTED BY:

Bill Williams, County Manager

ACTION REQUESTED:
Conduct Public Hearing and Approve Ordinance
______________________________________________________________________
ITEM SUMMARY:
The Ordinance, if approved, would authorize Chaves County to issue and sale taxable
industrial revenue bonds (IRBs) in the maximum principal amount of $50,000,000.00 for
the NextEra Energy Solar Project. The IRBs would provide funds to finance the
acquisition, construction and equipping of a solar farm for the purpose of generating
electricity. The bond term is twenty-four years. NextEra is purchasing all of these
bonds. This Ordinance authorizes the execution and delivery of an indenture, a lease
agreement, a bond purchase agreement, bonds, and other documents in connection
with the issuance of the bonds. NextEra will indemnify the County from and against any
claim or issue that may arise as a result of these bonds. At no time will Chaves County
be obligated to pay these bonds.
NextEra will also make PILOT payments to Chaves County in the amount of $71,428.00
per year for the term of the bonds. NextEra will also be providing $33,571 PILOT
payments to be divided equally to the seven school districts located in Chaves County.

This is a public hearing. Staff recommends approval of Ordinance #O-111
______________________________________________________________________
SUPPORT DOCUMENTS:
Ordinance #O-111
Bond Purchase Agreement
Indenture
Lease Agreement
______________________________________________________________________
SUMMARY BY:

William B. Williams

TITLE:

County Manager

CHAVES COUNTY, NEW MEXICO
BOARD OF COUNTY COMMISSIONERS
ORDINANCE O-111
AUTHORIZING THE ISSUANCE AND SALE OF CHAVES COUNTY, NEW
MEXICO TAXABLE INDUSTRIAL REVENUE BONDS (CHAVES COUNTY
SOLAR II, LLC PROJECT), SERIES 2022 IN THE MAXIMUM AGGREGATE
PRINCIPAL AMOUNT OF $50,000,000 TO PROVIDE FUNDS TO FINANCE
THE ACQUISITION, CONSTRUCTION AND EQUIPPING OF SOLAR
PHOTOVOLTAIC ELECTRIC GENERATING FACILITIES FOR THE
PURPOSE OF GENERATING ELECTRICITY; AUTHORIZING THE
EXECUTION AND DELIVERY OF AN INDENTURE, A LEASE
AGREEMENT, A BOND PURCHASE AGREEMENT, THE BONDS, AND
OTHER DOCUMENTS IN CONNECTION WITH THE ISSUANCE OF THE
BONDS AND THE PROJECT; MAKING CERTAIN DETERMINATIONS AND
FINDINGS RELATING TO THE BONDS AND THE PROJECTS; RATIFYING
CERTAIN ACTIONS TAKEN PREVIOUSLY; AND REPEALING ALL
ACTIONS INCONSISTENT WITH THIS ORDINANCE.
WHEREAS, Chaves County (the “County”) is a legally and regularly created, established,
organized and existing political subdivision of the State of New Mexico (the “State”) created
pursuant to Sections 4-3-1 through 4-3-4, NMSA 1978; and
WHEREAS, pursuant to the Industrial Revenue Bond Act (Sections 4-59-1 through 4-5916, NMSA 1978) (the “Act”), the County is authorized to acquire industrial revenue projects to be
located within the County, to issue industrial revenue bonds and to use the proceeds of such bonds
for the purpose of promoting the use of the natural resources of the State and promoting industry
and developing trade or other economic activity to secure and maintain a balanced and stable
economy in the county to promote public health, welfare, safety, convenience and prosperity; and
WHEREAS, NextEra Energy Resources, LLC, a Delaware limited liability company has
formed Chaves County Solar II, LLC (the “Company”) as its wholly-owned subsidiary; and
WHEREAS, the Company has presented to the Chaves County Board of County
Commissioners (the “Commission”) a proposal whereby the County would issue its Taxable
Industrial Revenue Bonds (Chaves County Solar II, LLC Project), Series 2022 (or such other series
designation as set forth in the Indenture) (the “Bonds”), and acquire certain equipment for solar
photovoltaic electric generating facilities, including solar tracking hardware and software;
photovoltaic panels and inverters; support structures; transformers and associated electrical
generating equipment used to generate electricity from solar energy; and related equipment,
including, without limitation, interconnection facilities, switchyard and generation tie lines, and
real property related to the Chaves County Solar II, LLC Project (the “Project Property”), located
within a portion of the County which is outside the corporate limits of any municipality in the
County (the “Project Site”), to be used by the Company for the generation of electricity (the
“Project”); and

WHEREAS, under the Company’s proposal, the County would enter into an Indenture (the
“Indenture”) with the purchaser of the Bonds (the “Purchaser”), the Company, and BOKF, NA
(the “Depositary”), pursuant to which and together with this ordinance (the “Bond Ordinance”),
the County would issue the Bonds; and
WHEREAS, under the Company’s proposal, the County and the Company would enter
into the Lease Agreement (the “Lease”), pursuant to which the Company will lease the Project
Property from the County and the Company will make payments sufficient to pay the principal of
and interest on the Bonds and to pay all other obligations incurred pursuant to the provisions of
the Lease and this Bond Ordinance; and
WHEREAS, the County is authorized to enter into, deliver and perform all of its
obligations under the Bond Documents (as defined below)and to issue, execute and deliver the
Bonds pursuant to the Act and the Bond Ordinance; and
WHEREAS, the Bonds in a principal amount not to exceed $50,000,000 will be issued,
sold and delivered by the County in a private sale to the Purchaser pursuant to the bond purchase
agreement to be dated as of the initial date of delivery of the Bonds among the County, the
Purchaser and the Company (the “Bond Purchase Agreement”); and
WHEREAS, the proceeds of the Bonds shall be applied to pay the costs of acquiring,
constructing and installing the Project Property and to pay certain costs associated with the
issuance and sale of the Bonds; and
WHEREAS, the Commission has determined that it is in the best interest of the County to
issue the Bonds and to execute and deliver the Bond Documents (as defined below) and other
documents related thereto; and
WHEREAS, the County will enter into the following documents in connection with the
issuance of the Bonds:
1.
2.
3.
4.

The Lease
The Indenture
The Bond Purchase Agreement
The Bonds

(collectively referred to in this Bond Ordinance as the “Bond Documents”); and
WHEREAS, the County is authorized to issue the Bonds under the Act and after having
considered the Company’s proposal, has concluded that it is desirable at this time to authorize the
issuance of the Bonds to finance the Project and that the County’s issuance of the Bonds will
constitute and be a valid public purpose; and
WHEREAS, this Commission has been advised by Bond Counsel that the disclosure
provisions of Rule 15c2-12 of the Securities and Exchange Commission are not applicable to this
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transaction inasmuch as the Bonds are being sold in a private sale to the Purchaser without
participation of an underwriter; and
WHEREAS, there has been published in the Roswell Daily Record, a newspaper of general
circulation in the County, public notice of the Commission’s intention to adopt this Bond
Ordinance, which notice contained certain information concerning the ownership, purpose,
location and size of the Project and the amount of the Bonds to be issued to finance the Project,
which notice was published at least fourteen (14) days prior to final action upon this Bond
Ordinance; and
WHEREAS, the Company will make payments in lieu of tax (“PILOT”) to the County for
each year in which the Bonds are outstanding, in a dollar amount per megawatt of generating
capacity of the Project, as agreed between the Company and the County, and to the school districts
within Chaves County in an amount determined pursuant to Section 4-59-4(A)(2) NMSA 1978, as
amended.
BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS, THE
GOVERNING BODY OF CHAVES COUNTY, NEW MEXICO:
Section 1.
RATIFICATION. All actions not inconsistent with the provisions of this
Bond Ordinance previously taken by the Commission and the officials of the County directed
toward approval of the issuance and sale of the Bonds be approved and the same hereby are ratified,
approved and confirmed.
Section 2.

FINDINGS.

A.
General. The Commission hereby declares that it has considered all
relevant information presented to it relating to the Bonds and the Project and hereby finds and
determines that the issuance of the Bonds pursuant to the Bond Ordinance to provide funds for the
acquisition, construction and installation of the Project Property is necessary and advisable and in
the interest of and will promote the use of the natural resources of the State, industry and trade and
a sound and proper balance in the State between agriculture, commerce and industry.
B.

The Commission finds that:

(1)
The Bonds will be issued for the purpose of financing the
acquisition, construction and installation of the Project.
(2)
The aggregate face amount of obligations to be issued with respect
to financing the Project will not collectively exceed $50,000,000.
(3)

The developer of the Project is the Company.
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(4)
The Project Site consists of approximately 255 acres in an
unincorporated area of the County, and is located approximately 4 miles northeast of Roswell,
New Mexico.
Section 3.
A.

BONDS - APPROVAL, AUTHORIZATION AND DETAIL.
Approval and Sale.

The issuance of the Bonds in a principal amount not to exceed $50,000,000
and the use of the proceeds of the Bonds to finance the cost of the Project including payment of
transaction expenses related thereto are hereby approved and confirmed. The sale of the Bonds at
par at a purchase price not to exceed $50,000,000 is approved.
B.

Form and Terms.

Subject to the limitations set forth in this Bond Ordinance, the Bonds shall
(i) be in the form and denomination, shall be numbered, dated, and contain the series designation
as set forth in the Indenture, (ii) be payable as to principal and interest and subject to redemption
in the amounts, upon the conditions and at the times and prices set forth in the Indenture; and (iii)
be issued in a principal amount not to collectively exceed $50,000,000, bearing interest at the rate
and maturing on the date set forth in the Indenture.
C.
Execution. The Bonds shall be signed by the presiding officer of the Board
of County Commissioners of the County.
D.
(5%) per annum.

Interest Rate. The interest rate on the Bonds shall not exceed five percent

Section 4.
AUTHORIZATION OF OFFICERS; APPROVAL OF DOCUMENTS;
ACTIONS TO BE TAKEN. The Bond Documents in the form presented to the Commission are
hereby approved. The presiding officer of the Board of County Commissioners of the County is
authorized to approve the final form, terms and provisions of the Bond Documents on behalf of
the Commission, provided that such form, terms and provisions are consistent with this Bond
Ordinance, and to execute and deliver in the name and on behalf of the County, and the County
Clerk or Deputy County Clerk is hereby authorized to attest, as necessary, the Bond Documents.
The presiding officer of the Commission and the County Clerk are further authorized to execute,
authenticate and deliver such certifications, instruments, documents, letters and other agreements,
including security agreements, and to do such other acts and things, either prior to or after the date
of delivery of the Bonds, as are necessary or appropriate to consummate the transactions
contemplated by the Bond Documents. The Presiding Officer of the Commission, the County
Manager and other officers of the County shall take such action as is necessary to effectuate the
provisions of the Indenture and shall take such action as is necessary in conformity with the Act
to finance the costs of the Project and for carrying out other transactions as contemplated by this
Ordinance, and the Bond Documents, including, without limitation, the execution and delivery of
any closing documents to be delivered in connection with the sale and delivery of the Bonds.
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Section 5.
DELIVERY OF BONDS. Upon the execution of the Bond Documents, the
satisfaction of the conditions set forth in the Bond Documents and upon receipt of the purchase
price for the Bonds, the Bonds shall be executed, authenticated and delivered to the Purchaser.
The Bonds shall not be valid for any purpose until the Bonds have been properly authenticated as
set forth in the Indenture.
Section 6.
FUNDS AND ACCOUNTS. There is established in the Indenture, and on
and after the date on which the Bonds are issued there shall be maintained, the funds and accounts
as set forth in the Indenture. Other funds and accounts may be established as are necessary under
the Indenture.
Section 7.
FINDINGS REGARDING PAYMENT OF PRINCIPAL AND OTHER
MATTERS. The following determinations are made:
A.
The maximum amount necessary in each year to pay the principal of and
interest on the Bonds, assuming issuance of the Bonds as of December 31, 2022, in the maximum
aggregate principal amount of $50,000,000 and bearing a maximum interest rate of five percent
(5%), is as follows:
Year
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042
2043

Total Debt Service
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000

Principal
-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-05

Interest
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000

$2,500,000
$2,500,000
$2,500,000

2044
2045
2046

-0-0$50,000,000

$2,500,000
$2,500,000
$52,500,000

B.

The Bonds will bear interest at a rate not to exceed five percent (5%), per

C.

The Bonds may be redeemed at any time without premium.

annum.

D.
It shall not be necessary to deposit any amount in a debt service reserve fund
or a repair and replacement reserve fund for the maintenance of the Project Property.
E.
The Lease requires that the Company maintain the Project Property in safe
repair and in such operating condition as is needed for its operations and carry proper insurance
with respect to the Project Property as provided in the Lease.
F.
The Lease requires the Company to make lease payments in an amount
sufficient to pay the principal of and interest on the Bonds as principal and interest become due
and to pay all Related Costs.
G.
The Lease shall include a provision that the Company pay PILOT to the
County for so long as the Bonds are outstanding. The amount of the PILOT paid to the County
shall be acceptable to the Commission and the amount of the PILOT paid to the school districts
within the County shall be determined in accordance with Section 4-59-4(A)(2), NMSA 1978, as
amended as of the date of issuance of the Bonds.
Section 8.
LIMITED OBLIGATIONS. The Bonds shall be a special limited
obligation of the County, payable solely from the Basic Rent (as defined in the Lease) paid by the
Company to the County as described in the Indenture and any other property or interest of the
County specifically pledged under the Indenture and shall never constitute a debt or indebtedness
of the County or the State or any political subdivision thereof within the meaning of any provision
or limitation of the State Constitution or statutes, and shall not constitute or give rise to a pecuniary
liability of the County or a charge against its general credit or taxing power. Nothing contained in
this Bond Ordinance or in the Bond Documents or any other instruments shall be construed as
obligating the County (except with respect to the Project Property and the application of the
revenues therefrom and the proceeds of the Bonds, all as provided in the Bond Documents), nor
as incurring a pecuniary liability or a charge upon the general credit of the County or against its
taxing powers, nor shall the breach of any agreement contained in this Bond Ordinance, the Bond
Documents, the Bonds or any other instrument be construed as obligating the County (except with
respect to the Project Property and the application of the revenues therefrom and the proceeds of
the Bonds, all as provided in the Bond Documents), nor as incurring a pecuniary liability or a
charge upon the general credit of the County or against its taxing power, the County having no
power to pay out of its general funds, or otherwise contribute any part of the costs of constructing
or equipping the Project Property, nor power to operate the Project Property as a business or in
any manner except as lessor of the Project Property.
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Section 9.
APPROVAL OF INDEMNIFICATION. The Commission specifically
requires that the Lease contain provisions relating to indemnification which provide that the
Company shall indemnify and hold harmless the County and its Board of County Commissioners,
officials, employees and agents against liability to the Company, or to any third parties, that may
be asserted against the County or its Board of County Commissioners, officials, members, officers,
employees or agents with respect to the County’s ownership of the Project Property or the issuance
of the Bonds and arising from the condition of the Project Property or the acquisition, construction
and operation of the Project Property by the Company, except to the extent Section 56-7-1, NMSA
1978 may preclude such indemnity, and except claims for any loss or damage arising out of or
resulting from the gross negligence or willful misconduct of the County or its Board of County
Commissioners, or any official, employee or agent of the County.
Section 10.
BOND ORDINANCE IRREPEALABLE. After the Bonds are issued, the
Bond Ordinance shall be and remain irrepealable until the Bonds, including interest, are fully paid,
canceled and discharged in accordance with the Indenture.
Section 11.
REPEALER. All bylaws, orders, resolutions and ordinances, or parts
thereof, inconsistent with this Bond Ordinance are repealed by this Bond Ordinance but only to
the extent of that inconsistency. This repealer shall not be construed to revive any bylaw, order,
resolution or ordinance, or part thereof, previously repealed.
Section 12.
SEVERABILITY. If any section, paragraph, clause or provision of the
Bond Ordinance shall for any reason be held to be invalid or unenforceable, the invalidity or
unenforceability of that section, paragraph, clause or provision shall not affect any of the remaining
provisions of the Bond Ordinance.
Section 13.
RECORDING; AUTHENTICATION; PUBLICATION; EFFECTIVE
DATE. This Ordinance, immediately upon its final passage and approval, shall be authenticated
by the signature of the presiding officer of the Board of Commissioners, and by the signature of
the County Clerk or any Deputy County Clerk, and shall be recorded in the Ordinance book of the
County, kept for that purpose, and shall be in full force and effect thereafter in accordance with
the laws of the State, and notice of adoption thereof shall be published once in a newspaper which
maintains an office in, and is of general circulation in the County.
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PASSED, ADOPTED, SIGNED AND APPROVED this 14th day of April, 2022.
BOARD OF COUNTY COMMISSIONERS,
CHAVES COUNTY, NEW MEXICO

By: _________________________________
William E. Cavin, Chairman

By: _________________________________
Jeff Bilberry, Vice-Chairman

By: _________________________________
Dara Dana, Commissioner

By: _________________________________
T. Calder Ezzell, Jr., Commissioner

By: _________________________________
Richard Taylor, Commissioner
[SEAL]

ATTEST:

By: ________________________________
Cindy Fuller, County Clerk
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CHAVES COUNTY, NEW MEXICO,
as Issuer
[CHAVES COUNTY SOLAR II HOLDINGS], LLC,
as Purchaser
and
CHAVES COUNTY SOLAR II, LLC
as the Company

BOND PURCHASE AGREEMENT

Dated as of _____________, 2022

$50,000,000
Chaves County, New Mexico
Taxable Industrial Revenue Bonds
(Chaves County Solar II, LLC Project)
Series 2022

BOND PURCHASE AGREEMENT
CHAVES COUNTY, NEW MEXICO, a political subdivision existing under the laws of
the State of New Mexico (together with its successors and assigns, the “Issuer”), [CHAVES
COUNTY SOLAR II HOLDINGS], LLC, a Delaware limited liability company (together with
its successors and assigns, and transferees of the Bonds, the “Purchaser”), and CHAVES
COUNTY SOLAR II, LLC, a Delaware limited liability company (the “Company”) agree:
Section 1.
Recitals. The Issuer, the Purchaser, the Company and BOKF, NA, as
depositary (the “Depositary”) have entered into an Indenture dated as of _____________, 2022
(the “Indenture”). Pursuant to the Indenture, the Issuer will issue its Taxable Industrial Revenue
Bonds (Chaves County Solar II, LLC Project), Series 2022, in the maximum principal amount of
$50,000,000 (the “Series 2022 Bonds” or the “Bonds”). Capitalized terms used in this Bond
Purchase Agreement (this “Agreement”) but not defined herein shall have the meanings assigned
to such terms in the Indenture.
Section 2.
Purchase and Delivery. On the basis of the representations and
covenants contained in this Agreement and subject to the terms and conditions contained in this
Agreement, the Purchaser will purchase the Bonds from the Issuer and the Issuer will sell the
Bonds to the Purchaser. As consideration for the sale of the Bonds, the Purchaser will make
advances on the Bonds at the times and under the conditions specified in Section 702 of the
Indenture. The Issuer will deliver the Bonds to the Purchaser as provided in Section 403 of the
Indenture, or at such other time as is mutually agreeable to the Purchaser and the Issuer (the
“Closing Date”).
Section 3.
Agreement:

Issuer Representations. The Issuer represents that, as of the date of this

(a)
Each of the representations of the Issuer in the Lease Agreement, dated as
of _____________, 2022 (the “Lease” and, together with the Indenture and this Agreement, the
“Bond Documents”), between the Issuer and the Company, and the Indenture is true and correct
as if made on and as of the date of this Agreement.
(b)
Pursuant to Ordinance No. _____ duly adopted by the Board of County
Commissioners of Chaves County on April 14, 2022 (the “Bond Ordinance”), the Issuer duly
authorized and approved (i) the execution and delivery by the Issuer of the Bond Documents and
the performance by the Issuer of its obligations under the Bond Documents, and (ii) the issuance,
execution and delivery of the Bonds. The Bond Ordinance has not been amended, modified or
repealed.
Section 4.

Company Representations. The Company represents that as of the date

hereof:
(a)
Each of the representations of the Company in the Lease is true and
correct as if made on and as of the date of this Agreement.
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(b)
This Agreement, the Indenture and the Lease constitute legal, valid and
binding obligations of the Company, enforceable against the Company in accordance with their
respective terms, except as enforcement may be limited by bankruptcy, insolvency,
reorganization, moratorium or other similar laws affecting creditors’ rights generally and general
principles of equity.
(c)
The Company is a Delaware limited liability company, duly organized,
validly existing and in good standing under the law of the State of Delaware and is a duly
registered foreign limited liability company authorized to do business in the State of New
Mexico and has full legal capacity, right, power and authority to own the Company’s properties
and conduct the Company’s business. The Company has full legal capacity, right, power and
authority to execute and deliver this Agreement, the Indenture and the Lease, to provide for the
operation and management of the Project Property, and to take any and all such action as may be
required on its part to carry out, give effect to and consummate the transactions contemplated by
this Agreement, the Indenture and the Lease.
(d)
Neither the execution and delivery of this Agreement, the Indenture and
the Lease, nor the consummation of the transactions contemplated therein or the compliance with
the provisions thereof, will conflict with, or constitute on the part of the Company a material
violation of, or a material breach of or material default under any indenture, mortgage,
commitment, note or other agreement or instrument to which the Company is a party or by which
the Company is bound, or any material order, rule or regulation of any court or governmental
agency or body having jurisdiction over the Company or any of its activities or properties. All
consents, approvals, authorizations and orders of governmental or regulatory authorities (except
as required under state securities laws) which are required for the Company’s execution and
delivery of, consummation of the transactions contemplated by, and compliance with the
provisions of this Agreement, the Indenture and the Lease have been obtained.
(e)
There is no action, suit, proceeding, inquiry or investigation, at law or in
equity, before or by any court, public board or body, pending or, to the best of the knowledge of
the Company, threatened, against or affecting the Company, or the actions taken or contemplated
to be taken by the Company, nor, to the best of the knowledge of the Company, is there any basis
therefor, wherein an unfavorable decision, ruling or finding would materially adversely affect the
business or financial condition of the Company, or the transactions contemplated by, or the
validity or enforceability of, this Agreement, the Indenture or the Lease.
(f)
No event has occurred and no condition exists which, upon issuance of the
Bonds, would constitute (or with the giving of notice or lapse of time, or both, would constitute)
an Event of Default under the Lease.
(g)
The Company is not in violation of any provisions of, or in default under
any statute, indenture, mortgage, commitment, note or other agreement or instrument to which it
is a party or by which it is bound, or any order, rule, regulation or decision of any court or
governmental agency or body having jurisdiction over it or any of its activities or properties,
which violation would materially and adversely affect its business or financial condition.
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Section 5.
Purchaser Representations. The Purchaser represents and acknowledges
that, as of the date of this Agreement:
(a)
The Purchaser is purchasing the Bonds for its own account for investment
and with no present intention of distributing or reselling the Bonds or any interest in the Bonds
but without prejudice, however, to its right at all times to sell or otherwise dispose of all but not
part of the Bonds in compliance with the Securities Act of 1933, as amended, the regulations
promulgated thereunder, applicable state securities laws and regulations and the terms of the
Bonds, upon receipt of appropriate investor representations, an opinion of counsel experienced in
securities law matters and satisfactory to the Issuer and in accordance with the applicable terms
of the Indenture.
(b)
The Purchaser understands that the Bonds are a special limited, and not
general, obligation of the Issuer, are payable solely from the Basic Rent received under the Lease
and from the security therefor as described in the Indenture but from no other sources. The
Purchaser understands that the Bonds are not secured by any obligation or pledge of any monies
received or to be received from taxation or from the State or any political subdivision, taxing
district, or municipality thereof (including, without limitation, the Issuer), and that the Bonds
will never represent or constitute a general obligation, debt or bonded indebtedness of the Issuer,
the State, any political subdivision or municipality thereof, and that no right will exist to have
taxes levied by the Issuer, the State, any political subdivision or municipality thereof, for the
payment of principal of, premium, if any, and interest on the Bonds. The Purchaser understands
that payment of the Bonds depends upon the general credit of the Company, and upon the
security granted in the Indenture for the Company’s obligations under the Lease.
(c)
The Purchaser is an affiliate of the Company and has been afforded the
opportunity to discuss the business, assets and financial position of the Company with the
officers, employees and auditors of the Company; and has received such information concerning
the Company and its business, assets and financial position, and the Project (as defined in the
Lease) as it deems necessary in making its decision to purchase the Bonds.
(d)
The Purchaser is duly and legally authorized to purchase the Bonds, has
such knowledge and experience in financial and business matters (including the ownership of
municipal conduit obligations) as are required for, and is capable of, evaluating the merits and
risks of its purchase of the Bonds, is aware of the intended use of proceeds of the Bonds, and
understands that interest on the Bonds is not excludable from gross income for federal income
tax purposes.
(e)
The Purchaser understands that neither the Issuer nor any of its officials,
counsel, consultants or agents has undertaken to furnish any information with respect to the
Company or to ascertain the accuracy of any information furnished to the Purchaser with respect
to the Company, and the Purchaser has not requested or received any representations from the
Issuer with respect to any such information, its accuracy or completeness. The Purchaser waives
any requirement of due diligence in investigation or inquiry on the part of the Issuer, its officials,
counsel, agents and consultants and all claims, actions or causes of action which the Purchaser
may have from and after the date hereof against the Issuer, its officials, counsel, agents and
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consultants growing out of any such action which any of the foregoing took, or could have taken,
in connection with the authorization, execution, delivery, and sale of the Bonds to the Purchaser
or in connection with any statement or representation by the Company which induced the
Purchaser to purchase the Bonds.
(f)
The Purchaser has received and reviewed copies of the Bond Documents
and the Bond Ordinance.
(g)
This Agreement constitutes the legal, valid and binding obligation of the
Purchaser, enforceable against the Purchaser in accordance with its terms, except as enforcement
may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws
affecting creditors’ rights generally and general principles of equity.
(h)
The Purchaser has been informed by the Company and agrees that the
Indenture has not been qualified under the Trust Indenture Act of 1939, and that the Bonds (i) are
not being registered or otherwise qualified for sale under (a) the Securities Act of 1933, as
amended, or (b) the “Blue Sky” laws and regulations of any state, (ii) will not be listed on any
stock or other securities exchange, (iii) will not carry a rating from any rating service and
(iv) will not be readily marketable. The Purchaser has been informed by the Company and
agrees that a legend will be placed on the Bonds certificate or any other documents evidencing
ownership of the Bonds to the effect that they have not been registered under the Securities Act
of 1933, as amended, or the applicable state “Blue Sky” laws and that they may only be
transferred in compliance with the Indenture and applicable securities laws.
(i)
The execution, delivery and performance of this Agreement by the
Purchaser will not constitute a default under any other agreement by which the Purchaser is
bound.
(j)
The Purchaser acknowledges that its purchase of the Bonds constitutes a
transaction in a bond secured by the Indenture which is, among other things, a personal property
security agreement, pursuant to which the Bonds are offered and sold as a unit.
Section 6.

Indemnification.

(a)
The Company and the Purchaser will, jointly and severally, indemnify,
defend and hold harmless the Depositary, as defined in the Indenture, each agent and employee
of the Depositary, the Issuer, each County Commission member, official, agent or employee of
the Issuer and each person, if any, who has the power, directly or indirectly, to direct or cause the
direction of the management and policies of the Issuer (each an “Indemnified Party” and,
collectively, the “Indemnified Parties”) from and against any and all losses, claims, damages,
liabilities, joint or several, or expenses related thereto arising out of or in connection with or
caused by any offering, sale or resale of the Bonds in violation of any federal or state securities
laws or by an untrue statement or misleading statement or alleged untrue statement or alleged
misleading statement of a material fact made to any person or caused by an omission or alleged
omission of any material fact in connection with the Bonds or the sale, resale or delivery thereof.
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(b)
In case a claim is made or any action is brought against one or more of the
Indemnified Parties based upon the matters described in the preceding paragraph and in respect
of which indemnity is sought against the Company or the Purchaser pursuant to the preceding
paragraph, the Indemnified Party or Parties seeking indemnity shall promptly notify the
Company and the Purchaser, in writing, and the Company and the Purchaser shall promptly
assume or cause the assumption of the defense thereof, including the employment of counsel
chosen by the Company and the Purchaser and approved in writing by the Issuer (provided, that
such approval by the Issuer shall not be unreasonably withheld), the payment of all expenses
(including reasonable counsel fees and expenses) and the right to negotiate and consent to
settlement. If the Company and the Purchaser fail to assume or cause the assumption of the
defense of such action or to retain counsel reasonably satisfactory to the Issuer within a
reasonable time after notice of the commencement of such action, the reasonable fees and
expenses of counsel retained by the Indemnified Party shall be paid by the Company or the
Purchaser. If any Indemnified Party is advised in a written opinion of counsel that the defenses
of such Indemnified Party should be handled by separate counsel, the Company and the
Purchaser shall not have the right to assume or cause the assumption of the defense of such
Indemnified Party, but the Company and the Purchaser shall be responsible for the fees and
expenses of such separate counsel (the “Separate Counsel”) retained by such Indemnified Party.
Notwithstanding, and in addition to, any of the foregoing, any one or more of the Indemnified
Parties shall have the right to employ separate counsel with respect to any such claim or in any
such action and to participate in the defense thereof, but the fees and expenses of such counsel
shall be paid by such Indemnified Party or Indemnified Parties unless the employment of such
counsel has been specifically authorized in writing by the Company and the Purchaser. Neither
the Company nor the Purchaser shall be liable for any settlement of any such action effected
without the written consent of the Company or the Purchaser, but if settled with the written
consent of the Company and the Purchaser or if there is a final judgment for the plaintiff in any
such action with or without consent, the Company and the Purchaser will indemnify and hold
harmless the Indemnified Parties from and against any loss or liability by reason of such
settlement or judgment.
(c)
In order to provide for just and equitable contribution in circumstances in
which the indemnity provided for in this Section 6 is for any reason held to be unavailable to the
Indemnified Parties in accordance with its terms, the Purchaser and the Company shall contribute
to the aggregate losses, liabilities, claims, damages and expenses of the nature contemplated by
this Section 6 incurred by the Indemnified Parties in such proportions as determined by a court
having jurisdiction of the matter.
(d)
The covenants and agreements of the Purchaser and the Company under
this Section 6 are joint and several.
Section 7.
Conditions. The obligation of the Purchaser to purchase the Bonds and
the obligation of the Issuer to sell the Bonds are subject to satisfaction of the following
conditions precedent:
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(a)
The representations of the Issuer, the Purchaser and the Company in this
Agreement will be true and correct on and as of the date the Bonds are issued as if made on and
as of the Closing Date.
(b)
As of the Closing Date, no Event of Default (as defined in the Indenture)
or Event of Default (as defined in the Lease) will have occurred and be continuing, and no event
will have occurred and be continuing which, with the lapse of time or the giving of notice or
both, would constitute any such Event of Default.
(c)
On or before the Closing Date, all actions required to be taken as of the
Closing Date in connection with the Bonds, the Bond Ordinance and the Bond Documents by the
Issuer, the Purchaser and the Company will have been taken, and the Issuer, the Purchaser and
the Company will each have performed and complied with all agreements, covenants and
conditions required to be performed or complied with by the Bond Ordinance and the Bond
Documents.
(d)
The Indenture will have been duly executed and delivered by the Issuer,
the Company the Purchaser and the Depositary. The Lease will have been duly executed by the
Issuer and the Company. Each of the Bond Documents, the Bond Ordinance and all other
official action of the Issuer relating to the Bonds, the Project (as defined in the Lease) and the
Bond Documents will be in full force and effect on the Closing Date and will not have been
amended, modified or supplemented on or before the Closing Date.
(e)
The Issuer, the Company and the Purchaser will have received the
following, each dated the Closing Date:
(i)
the approving opinion of Modrall, Sperling, Roehl, Harris & Sisk,
P.A., Bond Counsel, substantially in the form of Exhibit A;
(ii)

the opinion of counsel to the Company, substantially in the form of

(iii)

the opinion of the Attorney for the Issuer, substantially in the form

(iv)

the opinion of counsel to the Purchaser, substantially in the form

Exhibit B;

set forth in Exhibit C;

set forth in Exhibit D;
(v)
a certificate of and with reference to the Issuer and signed by a
duly authorized officer of the Issuer to the effect set forth in subsections (a) and (c) of this
Section 7 with respect to the Issuer;
(vi)
a certificate of and with reference to the Company signed by a duly
authorized officer of the Company to the effect set forth in subsections (a), (b) and (c) of this
Section 7;
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(vii) a certificate of and with reference to the Purchaser signed by a duly
authorized officer of the Purchaser to the effect set forth in (a) and (c) of this Section 7;
(viii) a certificate of the Depositary signed by a duly authorized officer
of the Depositary to the effect that (a) he or she is an authorized officer of the Depositary; (b) the
Indenture has been duly executed and delivered by the Depositary; (c) the Depositary has all
necessary corporate powers required to execute, deliver and perform its obligations under the
Indenture; and (d) to the best of his or her knowledge, the execution and delivery by the
Depositary of the Indenture and the performance by the Depositary of its obligations under the
Indenture will not conflict with or constitute a breach of or default under any law, administrative
regulation, consent decree or any agreement or other instrument to which the Depositary is
subject or by which the Depositary is bound;
(ix)
such additional legal opinions, certificates, proceedings,
instruments and other documents as any such party or Bond Counsel may reasonably request;
and
(x)
an investment intent letter from the Purchaser in the form of the
Certificate of Qualified Investor attached to the Indenture.
If any conditions to the obligations of the Purchaser or the Issuer under this Agreement
are not satisfied and if the satisfaction of such conditions is not waived by the Purchaser and the
Issuer, then, at the option of the Purchaser or the Issuer, respectively in accordance with their
interests (1) the Closing Date will be postponed for such period, not to exceed five business days,
as may be necessary for such conditions to be satisfied or (2) the obligations of the Purchaser and
the Issuer under this Agreement will terminate, and neither the Purchaser nor the Issuer will have
any further obligations or liabilities under this Agreement.
Section 8.
Survival. All agreements, covenants and representations and all other
statements of the Issuer, the Purchaser and the Company and their respective officers set forth in
or made pursuant to this Agreement will survive the Closing Date and the delivery of and
payment for the Bonds.
Section 9.
Notices. Any notice, demand, direction, request, consent, approval, report
or other instrument authorized or required by any of the Bond Documents to be executed, given
or filed will be in writing and will be deemed to have been sufficiently given or filed for all
purposes of the Bond Documents when delivered by hand delivery or on the third Business Day
following the day on which the same has been mailed by registered or certified mail, postage
prepaid, addressed as follows:
If to the Issuer:

CHAVES COUNTY, NEW MEXICO
Attn: County Manager
County Manager
1 St. Mary’s Place
Roswell, NM 88203
Tel: 575-624-6602

7

Fax: 575-624-6631
bill.williams@chavescounty.gov

with a copy to:

Stanton L. Riggs Attorney at Law, LLC
Stanton L. Riggs
P.O. Box 20068
Albuquerque, NM 87154-0068
Tel: 575-626-6287
E-mail:slriggslaw@gmail.com

If to the Purchaser

[CHAVES COUNTY SOLAR HOLDINGS II, LLC]
700 Universe Blvd.
P.O. Box 14000
Juno Beach, FL 33408-0420
Attn: Vice President, Business Management
Tel: (561) 304-5511 (for use in connection with courier
deliveries)
E-mail: [michael.sheehan@nexteraenergy.com]
Cc: Business Manager
Tel: (561) 691-3062
Email: [dan.couch@nexteraenergy.com]

If to the Company:

CHAVES COUNTY SOLAR II, LLC
700 Universe Blvd.
P.O. Box 14000
Juno Beach, FL 33408-0420
Attn: Vice President, Business Management
Tel: (561) 304-5511 (for use in connection with courier
deliveries)
E-mail: [michael.sheehan@nexteraenergy.com]
Cc: Business Manager
Tel: (561) 691-3062
Email: [dan.couch@nexteraenergy.com]

Any Party may, by notice to each of the other Parties, designate any further or different
addresses to which subsequent notices, certificates or other communications are to be sent.
Section 10. Remedies. No right or remedy conferred on any party in this Agreement
is intended to be exclusive of any other right or remedy. No delay or omission of any party to
exercise any such right or remedy may be exercised from time to time and as often as the
relevant party may deem expedient. No waiver by any party of any right or remedy with respect
to any Default or Event of Default will extend to or affect any other existing or subsequent
Default or Event of Default.
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Section 11. Severability. In case any one or more of the provisions of this Agreement
or of the Bonds are for any reason held to be illegal or invalid, such illegality or invalidity will
not affect any other provision of any of this Agreement or of the Bonds, but this Agreement and
the Bonds will be construed and enforced as if such illegal or invalid provision had not been
contained therein. In case any covenant, stipulation, obligation or agreement of the Issuer
contained in this Agreement or the Bonds are for any reason held to be in violation of law, then
such covenant, stipulation, obligation or agreement will be deemed to be the covenant,
stipulation, obligation or agreement of the Issuer to the full extent permitted by law.
Section 12. Obligations of Issuer Not Obligations of Officials Individually. No
obligation under any of the Bond Documents or the Bonds will be deemed to be an obligation of
any present or future officer (including, without limitation, County Commissioners) or employee
of the Issuer in his or her individual capacity, and no officer of the Issuer who executes the
Bonds will be personally liable on the Bonds or be subject to any personal liability or
accountability by reason of the issuance of the Bonds.
Section 13. Limitation of Issuer’s Liability. No agreements or provisions contained
in this Agreement nor any agreement, covenant or undertaking by the Issuer contained in any
document executed by the Issuer in connection with any property of the Company financed,
directly or indirectly, out of the Bond proceeds or the issuance, sale and delivery of the Bonds
will give rise to any pecuniary liability of the Issuer, its officials, employees, agents or members
of its governing body or constitute a charge against the Issuer’s general credit, or will obligate
the Issuer financially in any way, except with respect to the Basic Rent available under the Lease
and the Indenture provided by the Company and pledged to the payment of the Bonds, and their
application as provided under the Indenture. No failure of the Issuer to comply with any terms,
covenants or agreements in this Agreement or in any document executed by the Issuer in
connection with the Bonds will subject the Issuer, its officials, employees, agents and members
of its governing body to any pecuniary charge or liability except to the extent that the same can
be paid or recovered from the funds available under the Lease or the Indenture provided by the
Company and pledged to the payment of the Bonds. None of the provisions of the Bond
Documents will require the Issuer to expend or risk its own funds or to otherwise incur financial
liability in the performance of any of its duties or in the exercise of any of its rights or powers
under the Bond Documents. Nothing in this Agreement will preclude a proper party in interest
from seeking and obtaining, to the extent permitted by law, specific performance against the
Issuer for any failure to comply with any term, condition, covenant or agreement in any of the
Bond Documents; provided, that no costs, expenses or other monetary relief will be recoverable
from the Issuer except as may be payable from the funds available under the Lease or the
Indenture provided by the Company and pledged to the payment of the Bonds.
Section 14. Title, Headings. The title and headings of the articles and sections of this
Purchase Agreement have been used for convenience only and do not modify or restrict any of
the terms or provisions hereof.
Section 15. Execution in Counterparts. This Agreement may be executed in
counterparts, all of which taken together will constitute one instrument.
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Section 16. Applicable Law. The validity, construction and effect of this Agreement
will be governed by the law of the State of New Mexico.
Section 17. Expenses. All costs and expenses relating to the preparation, issuance,
delivery and sale of the Bonds and the preparation, execution and delivery of the Bond
Ordinance, the Bond Documents and all other agreements, documents and instruments related to
the transactions contemplated by the Bond Documents, including the fees and expenses of
Issuer’s outside review counsel, are to be paid by the Company.
Section 18. Performance of the Parties. The respective obligations of the parties
hereunder are subject to the performance by each other party hereto of its own obligations
hereunder.

[Signature pages follow]
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DATED: ________________, 2022
BOARD OF COUNTY COMMISSIONERS,
CHAVES COUNTY, NEW MEXICO

By: _________________________________
William E. Cavin, Chair

(SEAL)

ATTEST:

By: ________________________________
Cindy Fuller, County Clerk

(Issuer Signature Page to Bond Purchase Agreement)

CHAVES COUNTY SOLAR II, LLC,
a Delaware limited liability company

By: __________________________________
Name: ________________________________
Title: _________________________________

(Company Signature Page to Bond Purchase Agreement)

[CHAVES COUNTY SOLAR II HOLDINGS],
LLC,
a Delaware limited liability company
as Purchaser

By: __________________________________
Name: ________________________________
Title: _________________________________

(Purchaser Signature Page to Bond Purchase Agreement)

Exhibit A
Form of Opinion of Bond Counsel

________________, 2022

Chaves County, New Mexico
Roswell, New Mexico
Chaves County Solar II, LLC
Juno Beach, Florida
[Chaves County Solar II Holdings], LLC
Juno Beach, Florida
BOKF, NA
Albuquerque, New Mexico
Re: $50,000,000 Chaves County, New Mexico Taxable Industrial Revenue Bonds (Chaves
County Solar II, LLC Project), Series 2022
Ladies and Gentlemen:
We have acted as Bond Counsel in connection with the issuance and sale by Chaves
County, New Mexico (the “Issuer”) of its Taxable Industrial Revenue Bonds (Chaves County
Solar II, LLC Project), Series 2022 in the maximum principal amount of $50,000,000 (the
“Bonds”).
The Bonds will bear interest on the outstanding principal amount at a per annum rate
equal to five and 00/100 percent (5.00%). Interest on the Bonds is payable each [June] 1,
beginning [June] 1, 2023, with the outstanding principal amount of the Bonds plus all interest
thereon due and payable in full at their final maturity.
The Bonds are subject to redemption prior to maturity as described in the Indenture dated
as of ____________________, 2022 (the “Indenture”) among the Issuer, [Chaves County Solar
II Holdings], LLC (the “Purchaser”), Chaves County Solar II, LLC (the “Company”) and BOKF,
NA (the “Depositary”).
The principal of, interest on and redemption price of the Bonds are not general
obligations of the Issuer but special obligations payable solely from the revenues pledged under
the Indenture. Neither the faith and credit nor the taxing power of the State of New Mexico or of
any of its political subdivisions or municipalities, including the Issuer, is pledged to the payment
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of the principal of, interest on or redemption price of the Bonds. The principal of, interest on and
redemption price of the Bonds will never constitute a debt or indebtedness of the Issuer within
the meaning of any provision or limitation of the constitution or laws of the State of New
Mexico. The Bonds will never constitute nor give rise to a pecuniary liability of the State of
New Mexico, any of its political subdivisions or of the Issuer or a charge against their general
credit or taxing powers.
In connection with the issuance of the Bonds, we have examined (a) a certified copy of
an ordinance passed by the Chaves County Commission on April 14, 2022 authorizing the
issuance of the Bonds, pursuant to and under the provisions of NMSA 1978, Sections 4-59-1
through 4-59-16, as amended (the “Act”); (b) the executed Bonds; (c) executed counterparts of
the Indenture, the Lease Agreement dated as of ____________________, 2022 (the
“Agreement”) between the Issuer and the Company and the Bond Purchase Agreement dated the
date hereof (the “Bond Purchase Agreement” and, together with the Indenture and the
Agreement, the “Bond Documents”) among the Purchaser, the Issuer and the Company; and (d)
such other opinions, documents, certificates and letters as we deemed relevant in rendering this
opinion.
Based on such examination, in our opinion:
1.
The Issuer is a political subdivision of the State of New Mexico and has
the power and authority, under the constitution and laws of the State of New Mexico, including
the Act, to execute and deliver the Bond Documents, and to authorize, execute, issue and deliver
the Bonds.
2.
The terms and provisions of the Bonds and the Bond Documents comply
in all respects with the requirements of the Act.
3.
The Bonds have been validly authorized, executed and issued in
accordance with the law of New Mexico and represent the valid and binding special obligation of
the Issuer.
4.
The Bond Documents have been duly authorized, executed and delivered
by the Issuer and, assuming due authorization, execution and delivery by the other parties to the
Bond Documents, constitute legal, valid and binding obligations of the Issuer enforceable against
the Issuer in accordance with their respective terms, except as enforcement may be limited by
bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting creditors’
rights generally and general principles of equity.
5.
Neither the offer nor sale of the Bonds to the Purchaser pursuant to the
Bond Documents is required to be registered under any federal or New Mexico securities law.
The Indenture is not required to be qualified under the Trust Indenture Act of 1939, as amended.
6.
The issuance and sale of the Bonds to the Purchaser is not subject to Rule
15c2-12 of the Securities and Exchange Commission.
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Our opinion in paragraph 4 above, insofar as it relates to the enforceability of the
Indenture, is subject to the following qualifications:
(i)

New Mexico law may require that notice of acceleration be given to the
Company before foreclosure of the Indenture. Comer v. Hargrave, 1979NMSC-059, 93 N.M. 170, 598 P.2d 213.

(ii)

We express no opinion as to title to or the priority of any lien on or
security interest in any real or personal property.

(iii)

NMSA 1978, Section 42A-1-24(C) (2001) provides that a court which has
heard and adjudicated a condemnation proceeding has the power over the
condemnee’s compensation to “make orders as the court deems necessary
with respect to encumbrances, liens, rents, insurance and other just and
equitable charges.”

The foregoing opinions represent our legal judgment based upon a review of existing
legal authorities that we deem relevant to render such opinions and are not a guarantee of a
result.
Very truly yours,
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Exhibit B
Form of Opinion of Counsel to the Company

______________, 2022
Chaves County, New Mexico
Roswell, New Mexico
[Chaves County Solar II Holdings], LLC
Juno Beach, Florida
BOKF, NA
Albuquerque, New Mexico
Ladies and Gentlemen:
We have represented Chaves County Solar II, LLC (the “Company”) in connection with
(i) the Lease Agreement dated as of _______________, 2022 (the “Agreement”) between
Chaves County, New Mexico (the “Issuer”) and the Company, (ii) the Bond Purchase Agreement
(the “Bond Purchase Agreement”) dated the date hereof among [Chaves County Solar II
Holdings], LLC (the Purchaser”), the Issuer and the Company, pursuant to which the Purchaser
has agreed to purchase the Issuer’s Taxable Industrial Revenue Bonds (Chaves County Solar II,
LLC Project), Series 2022 in the maximum principal amount of $50,000,000 to be issued under
the Indenture dated as of _________________, 2022 (the “Indenture”) among the Issuer, the
Purchaser, the Company and the Depositary, and (iii) the Indenture. We have reviewed executed
copies of the Bond Documents (as defined below), and certificates of officers of the Company
and public officials and we have made such other investigations of law and fact as we have
deemed necessary. The Agreement, the Indenture and the Bond Purchase Agreement are
referred to herein as the Bond Documents.
Based upon the foregoing, in our opinion:
1.
The Company is a limited liability company duly organized, validly existing and
in good standing under the laws of Delaware, is duly registered as a foreign limited liability
company under the laws of New Mexico and has duly authorized the execution, delivery and
performance of the Agreement, the Indenture and the Bond Purchase Agreement.
2.
The execution, delivery and performance by the Company of the Agreement, the
Indenture and the Bond Purchase Agreement will not conflict with, contravene, violate or
constitute a breach of or default under the articles of organization or operating agreement of the
Company or any law, rule, regulation, ordinance, or, to our knowledge, based on a certificate of
an officer of the Company, any order, consent, decree, agreement or instrument to which the
Company is a party or by which it or its properties, including the Project Property as defined in
the Lease, is bound.
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3.
All necessary authorizations, approvals, consents and other orders of any
governmental authority or agency for the execution and delivery by the Company of the
Agreement, the Indenture and the Bond Purchase Agreement have been obtained and are in full
force and effect.
4.
There is no action, suit, proceeding, inquiry or investigation by or before any
court, public board or body pending or, to our knowledge, threatened against the Company,
which (i) seeks to or does restrain or enjoin the issuance or delivery of the Bonds or the
execution and delivery of any of the Bond Documents, (ii) in any manner questions the validity
or enforceability of the Bonds or any of the Bond Documents, or (iii) questions the authority of
the Company to lease or operate any of the Project Property, as defined in the Agreement.
5.
The Agreement, the Indenture and the Bond Purchase Agreement have been duly
authorized, executed and delivered and constitute legal, valid and binding obligations of the
Company, enforceable against the Company in accordance with their respective terms, except as
enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium or other
similar laws affecting creditors’ rights generally and general principles of equity.
The opinions expressed in this opinion letter are limited to the federal laws of the United
States, the laws of the State of New Mexico, and the Limited Liability Company Act of the State
of Delaware.

Very truly yours,
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Exhibit C
Form of Opinion of Counsel to Issuer
___________________, 2022
Chaves County, New Mexico
Roswell, New Mexico
Chaves County Solar II, LLC
Juno Beach, Florida
[Chaves County Solar II Holdings], LLC
Juno Beach, Florida
BOKF, NA
Albuquerque, New Mexico
Modrall, Sperling, Roehl, Harris & Sisk, PA
Albuquerque, New Mexico
$50,000,000
Chaves County, New Mexico
Taxable Industrial Revenue Bonds
(Chaves County Solar II, LLC Project)
Series 2022
Ladies and Gentlemen:
We are the County Attorney for Chaves County, New Mexico (the “Issuer”) in
connection with the issuance by the Issuer of its Taxable Industrial Revenue Bonds (Chaves
County Solar II, LLC Project), Series 2022 in the maximum principal amount of $50,000,000
(the “Bonds”).
For the purposes of the opinions expressed in this letter, we have examined the following
documents:
A.
An executed copy of the Issuer’s Resolution No. ______-____, establishing the
Issuer’s notice standards for the 2022 calendar year.
B.
The Affidavit of Publication of Notice of the Intent to Consider the Bond
Ordinance attesting to the publication of the notice of intent to consider the Bond Ordinance in
the Roswell Daily Record on April ___, 2022.
C.
An executed copy of Ordinance ______ adopted by the Issuer on April 14, 2022
(the “Bond Ordinance”).
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D.
The Affidavit of Publication of Notice of Adoption of Bond Ordinance, attesting to
the publication of the notice of adoption of the Bond Ordinance in the Roswell Daily Record on
April __, 2022.
E.
The Indenture dated as of ______________, 2022 (the “Indenture”), among the
Issuer, [Chaves County Solar II Holdings], LLC (the “Purchaser”), Chaves County Solar II, LLC
(the “Company”) and BOKF, NA (the “Depositary”).
F.
The Lease Agreement dated as of ____________, 2022 (the “Lease”), between
the Issuer and the Company.
G.
The Bond Purchase Agreement dated as of _____________, 2022 (the “Bond
Purchase Agreement”), among the Issuer, the Purchaser and the Company. The Bond Purchase
Agreement, together with the Indenture and the Lease are collectively referred to herein as the
“Bond Documents”).
H.
Minutes from the Chaves County Board of County Commissioners meetings held
on April 14, 2022.
I.
The Issuer Certificate dated as of the date hereof and delivered by the Issuer in
connection with the issuance of the Bonds.
J.
The report of the records of the State of New Mexico 12th Judicial District Court
and the United States District Court for the District of New Mexico prepared by UCC Search,
Inc., on ______________, 2022 (the “Court Records Report”).
In addition, we have examined such other records, documents, certificates, opinions and
other matters as are in our judgment necessary or appropriate to enable us to render the opinions
expressed herein.
Capitalized terms used herein and not otherwise defined in this opinion shall have the
meanings ascribed to them in the Bond Documents. As used herein, the term “knowledge”
means the current actual personal conscious awareness of facts and other information by the
lawyers in the undersigned law firm actively involved in preparing this opinion letter, but does
not include constructive knowledge or inquiry knowledge. The qualification of any statement in
this opinion with respect to the existence or absence of facts “to our knowledge” means that,
during the course of our representation, no information has come to the attention of any lawyer
in the undersigned law firm actively involved in preparing this opinion letter which would give
us actual knowledge of the existence or absence of such facts. However, we have not undertaken
any investigation to determine the existence or absence of such facts, and no inference as to our
knowledge thereof shall be drawn from the fact of our representation of any party or otherwise.
Based on our review of the foregoing and the assumptions, qualifications and limitations
contained in this opinion, in our opinion:
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1. The Issuer is a duly organized and validly existing political subdivision of the
State of New Mexico under the Constitution and laws of the State of New
Mexico.
2. To our knowledge, Ordinance Number __________ (the “Bond Ordinance”)
was duly adopted by the Chaves County Board of County Commissioners (the
“Commission”) on April 14, 2022 in accordance with all applicable laws and
has not been repealed or rescinded.
3. To our knowledge, and based solely upon our examination of the Court
Records Report, there is no action, suit, or proceeding before or in the State of
New Mexico Twelfth Judicial District Court and the United States District
Court for the District of New Mexico pending against the Issuer which seeks
to or does restrain or enjoin the issuance or delivery of the Bonds, or in any
manner questions the authority or proceedings for the issuance of the Bonds.
In giving the opinions contained in this letter, we have assumed without investigation:
A.
the authenticity of all documents submitted to us as originals, the genuineness of
all signatures and the conformity to authentic originals of all documents submitted to us as
copies;
B.
the truthfulness and accuracy of all factual (in no event legal) matters contained in
the representations and warranties in the Bond Documents, the Issuer Certification Instrument,
the Court Records Report and in the certificates executed and delivered at closing by officials of
the Issuer on the Closing Date;
C.
that all statutes, judicial and administrative decisions, and rules and regulations of
governmental agencies, constituting the law of New Mexico are generally available (i.e., in terms
of access and distribution following publication or other release) to lawyers practicing in New
Mexico, and are in a format that makes legal research reasonably feasible; and
D.
that the constitutionality or validity of a relevant statute, rule, regulation or agency
action is not in issue unless a reported decision binding upon New Mexico courts has specifically
addressed but not resolved, or has established, its unconstitutionality or invalidity.
This opinion is limited to the matters expressly stated herein and is based on the
assumptions and qualifications set forth herein and no further opinion may be inferred. This
opinion is delivered to the addressees hereof in connection with the issuance of the Bonds, and
the opinion and all conclusions stated herein may not be quoted or relied upon by any person
other than the addressees hereof or for any purpose other than as stated herein without our prior
written consent. We make no undertaking to supplement this opinion if facts or circumstances
come to our attention or changes in the law occur after the date of this letter.
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The foregoing opinions are limited to matters involving the law of the State of New
Mexico and the Issuer, and we do not express any opinion as to the laws of any other
jurisdiction.
Very truly yours,
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Exhibit D
Form of Opinion of Counsel to the Purchaser
____________, 2022
Chaves County, New Mexico
Roswell, New Mexico
Chaves County Solar II, LLC
Juno Beach, Florida
BOKF, NA
Albuquerque, New Mexico
Ladies and Gentlemen:
We have acted as counsel to [Chaves County Solar II Holdings], LLC (the “Purchaser”)
in connection with the Indenture dated as of _____________________, 2022 (the “Indenture”)
among BOKF, NA, as depositary (the “Depositary”), Chaves County, New Mexico (the
“Issuer”), Chaves County Solar II, LLC (the “Company”) and the Purchaser, and the Bond
Purchase Agreement (the “Bond Purchase Agreement”) dated the date hereof among the
Purchaser, the Issuer and the Company, pursuant to which the Purchaser has agreed to purchase
the Issuer’s Taxable Industrial Revenue Bonds (Chaves County Solar II, LLC Project), Series
2022 in the maximum principal amount of $50,000,000 to be issued under the Indenture. The
Indenture, the Bond Purchase Agreement, and the Lease Agreement dated as of _____________,
2022 between the Company and the Issuer are referred to herein as the “Bond Documents.” In
connection with this transaction, we have examined executed copies of the Bond Documents,
certificates of officers of the Purchaser and certificates of public officials and have made such
other investigations of law and fact as we have deemed necessary.
Based upon the foregoing, in our opinion:
1.
The Purchaser is a limited liability company duly organized and validly existing
and in good standing under the laws of Delaware.
2.
The execution, delivery and performance by the Purchaser of the Indenture and
the Bond Purchase Agreement will not conflict with, contravene, violate or constitute a breach of
or default under the Articles of Organization or the operating agreement of the Purchaser or any
law, rule, regulation, ordinance, or, to our knowledge, based on a certificate of an officer of the
Purchaser, any order, consent, decree, agreement or instrument to which the Purchaser is a party
or by which it or its property is bound.
3.
All necessary authorizations, approvals, consents and other orders of any
governmental authority or agency for the execution and delivery by the Purchaser of the
Indenture and the Bond Purchase Agreement have been obtained and are in full force and effect.
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4.
There is no action, suit, proceeding, inquiry or investigation by or before any
court, public board or body pending or, to our knowledge, threatened against the Purchaser,
which (i) seeks to or does restrain or enjoin the issuance or delivery of the Bonds or the
execution and delivery of any of the Bond Documents, or (ii) in any manner questions the
validity or enforceability of the Bonds or any of the Bond Documents.
5.
The Indenture and the Bond Purchase Agreement constitute legal, valid and
binding obligations of the Purchaser, enforceable against the Purchaser in accordance with their
respective terms, except as enforcement may be limited by bankruptcy, insolvency,
reorganization, moratorium or other similar laws affecting creditors’ rights generally and general
principles of equity.
This opinion has been delivered at your request for the purposes in connection with the
Bond Documents. Without our prior written consent, this opinion is not to be utilized or quoted
for any other purpose and no one other than you is entitled to rely thereon. The opinions
expressed in this opinion letter are limited to the federal laws of the United States, the laws of
New Mexico, and the Limited Liability Company Act of the State of Delaware.
Very truly yours,
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CHAVES COUNTY, NEW MEXICO,
as Issuer
and
CHAVES COUNTY SOLAR II, LLC
as the Company

LEASE AGREEMENT

Dated as of _____________, 2022

$50,000,000
Chaves County, New Mexico
Taxable Industrial Revenue Bonds
(Chaves County Solar II , LLC Project)
Series [2022]
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CHAVES COUNTY, NEW MEXICO, a political subdivision of the State of New
Mexico (together with its successors and assigns, the “Issuer” or “County”), as lessor, and
CHAVES COUNTY SOLAR II, LLC, a Delaware limited liability company (together with its
successors and assigns, the “Company”), as lessee, agree:
ARTICLE I
RECITALS
Capitalized terms not otherwise defined herein shall have the meanings defined in
Section 2.1 hereof, unless the context clearly requires otherwise.
A.
The Company has requested that the Issuer issue its Taxable Industrial Revenue
Bonds (Chaves County Solar II, LLC Project), Series [2022] in the maximum principal amount
of $50,000,000 (the “Series [2022] Bonds” or the “Bonds”). The proceeds of the Bonds will be
used to finance the acquisition, construction, equipping and installation of certain solar energy
generation equipment, transformers and associated electrical generating equipment (the “Project
Property”) used to generate electricity from solar energy related to the Chaves County Solar II,
LLC Project, which shall be located in the County and outside the corporate limits of any
municipality in the County (the “Project Site”).
B.
The Issuer is authorized under Section 4-59-1 to 4-59-16, NMSA 1978 (the
“Act”) to acquire certain projects and issue its industrial revenue bonds in payment therefor and
has determined that it is desirable to acquire the Project Property for purposes of the Project
pursuant to Chaves County Ordinance _____, adopted on April 14, 2022 (the “Bond Ordinance”)
and has in the Bond Ordinance authorized the issuance of the Bonds.
C.
The Bonds are to be issued under an Indenture dated as of _________, 2022
(together with any and all amendments and supplements, the “Indenture”) among the Issuer,
[Chaves County Solar II Holdings, LLC], a Delaware limited liability company (together with its
successors and assignees, and transferees of the Bonds, the “Purchaser”), the Company and
BOKF, NA, as Depositary (the “Depositary”). The Bonds will be a special limited obligation of
the Issuer payable as therein provided and the Bonds will not constitute a debt or indebtedness or
pledge of the credit of the Issuer, and the Purchaser or owners of the Bonds will have no right to
have taxes levied by the Issuer or to require the Issuer to use any revenues for the payment of the
Bonds, except for Basic Rent paid to or on behalf of the Issuer by the Company (as defined in
Section 2.1 hereof).
D.
The proceeds of the Bonds will be used to finance the acquisition of the Project
Property leased to the Company under this Lease Agreement (together with all amendments and
supplements, this “Agreement”).
E.
The Company has conveyed its entire interest in the Project Site described in
Exhibit A to the Issuer. The Project Property, which includes the Project Site, is to be leased to
the Company pursuant to this Agreement.

F.
The Bonds are to be purchased under a Bond Purchase Agreement dated as of
_____________, 2022 (together with any and all amendments and supplements, the “Bond
Purchase Agreement”) among the Issuer, the Purchaser and the Company.
G.
The Bonds will be secured by the Indenture which constitutes, among other
things, a collateral pledge of this Agreement.
In consideration of the premises and the mutual representations and agreements
hereinafter contained, the Issuer and the Company agree as follows (provided that any obligation
of the Issuer created by or arising out of this Agreement will never constitute an indebtedness of
the Issuer or give rise to any pecuniary liability of the Issuer or a charge against its general credit
or taxing powers, but will be payable solely out of Basic Rent).
ARTICLE II
DEFINITIONS AND RULES OF CONSTRUCTION
Section 2.1. Definitions. All words and terms defined in the Indenture have the same
meanings when used in this Agreement. In addition:
“Additional Payments” has the meaning assigned in Section 5.3(b).
“Affiliate” means an entity the control or ownership of which is held in common with the
control or ownership of another entity.
“Affiliated Entities” means Affiliates under common control or ownership.
“Applicable Environmental Law” means any applicable law, statute, ordinance,
regulation, order or rule relating to or imposing liability or standards of conduct concerning any
hazardous, toxic or dangerous waste, substance or materials or pertaining to health or the
environment, including, without limitation, CERCLA and RCRA, as each is amended and in
effect from time to time.
“Basic Rent” has the meaning assigned in Section 5.3(a).
“CERCLA” means the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended.
“Closing Date” means the date of execution and delivery of the Bonds.
“Construction Completion Date” has the meaning assigned in Section 4.4.
“County PILOT” means the payment in lieu of taxes to be made by the Company to the
County, in an annual amount equal to $______________, as set forth on Exhibit “B.”
“Eminent Domain” means the taking of title to, or the temporary use of; all or any part of
the Project Property pursuant to eminent domain or condemnation proceedings, or by any
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settlement or compromise of such proceedings, or any voluntary conveyance of all or any part of
the Project Property during the pendency of, or as a result of a threat of, such proceedings.
“Event of Default” has the meaning assigned in Section 8.1.
“Facility” means the solar generating facility known as Chaves County Solar II, LLC
Project, located in Chaves County, New Mexico, and its related supporting equipment and all
improvements thereon for the generation of electricity.
“Indemnitee” has the meaning assigned in Article VI.
“Lender” or “Lenders” means any and all persons or successors in interest thereof (a)
lending money or extending credit related to the Project (including any financing lease,
monetization of tax benefits, backleverage financing or credit derivative arrangement) to the
Company or to an Affiliate of the Company including: (i) for the construction, permanent or
interim financing or refinancing of the Project: (ii) for working capital or other ordinary business
requirements of the Project (including the maintenance, repair, replacement or improvement of
the Project); (iii) for any development financing, bridge financing, credit support, credit
enhancement or interest rate protection in connection with the Project; (iv) for any capital
improvement or replacement related to the Project; or (v) for the purchase of the Project Property
and related rights from the Company, and/or (b) participating (directly or indirectly) as an equity
investor in the Project primarily in connection with the utilization of applicable federal tax
credits or tax depreciation benefits associated with holding an ownership interest in the Project,
or (c) participating as a lessor under a lease finance arrangement relating to the Project (which
such arrangement shall not be deemed to include this Agreement, and which person or persons
shall not include Company or any of its Affiliates).
“PILOT” means, collectively, the County PILOT and the School PILOT in the combined
amount of $3,500/megawatt of generating capacity.
“Proceeds,” when used with respect to any insurance proceeds or any award resulting
from, or other amount received in connection with, Eminent Domain, means the gross proceeds
from the insurance or such award or other amount.
“Project” means the acquisition, construction, equipping and installation of the Project
Property and its installation as the Facility.
“Project Property” means (i) the Project Site, (ii) solar energy generation equipment,
including “related equipment” as that term is defined in NMSA 1978 § 7-9-54.3, transformers
and associated electrical generating equipment used to generate electricity from solar energy and
other personal property of any kind as further described in Exhibit A, whether now owned or
hereafter acquired, but only to the extent that such property is acquired with the proceeds of the
Bonds, or the acquisition is reimbursed with the proceeds of the Bonds, prior to the Completion
Date and (iii) any rights of the Company in, or related to, the Project Property now owned or
hereafter acquired under easements, agreements or leases assigned to the Issuer.
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“Project Site” means the real property in Chaves County, New Mexico described in
Exhibit A.
“RCRA” means the Resource Conservation and Recovery Act of 1976.
“Related Costs” means expenditures incurred or to be incurred with respect to the Project,
including, without limitation, the acquisition, construction, assembly and installation of the
Project Property.
“Rent” means Basic Rent and any Additional Payments under this Agreement.
“School Districts” means the all of the School Districts located within Chaves County,
including Roswell Independent School District, Hagerman Municipal Schools, Artesia Public
Schools, Elida Municipal Schools, Tatum Municipal Schools, Dexter Consolidated School
District, and Lake Arthur Municipal Schools.
“School PILOT” means the payment in lieu of taxes to be made by the Company to the
County on behalf of the School Districts, in an annual amount equal to $________, as
determined in accordance with the provisions of Section 4-59-4(A)(2), NMSA 1978, as
amended, which amount shall be divided equally among the School Districts and distributed by
the County to the School Districts, as set forth on Exhibit “B.”.
“State” means the state of New Mexico.
“Term” means the duration of the leasehold estate created by this Agreement pursuant to
Section 5.1 hereof.
“TRD” means the New Mexico Taxation and Revenue Department.
Section 2.2.

Rules of Construction.

(a)
The captions and headings in this Agreement are for convenience only and in no
way define, limit or describe the scope or intent of any provisions or sections of this Agreement.
(b) All references in this Agreement to particular articles, sections or exhibits are
references to articles or sections of or exhibits to this Agreement unless some other reference is
established.
(c)
Any inconsistency between the provisions of this Agreement and the provisions
of the Indenture will be resolved in favor of the provisions of this Agreement.
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ARTICLE III
REPRESENTATIONS
Section 3.1. Issuer Representations. The Issuer represents that, as of the date of
delivery of this Agreement:
(a)

The Issuer is a political subdivision, organized and existing under the laws of the

State.
(b)
The Issuer has duly authorized by an ordinance of the governing body of the
Issuer adopted at a meeting duly called and held by the affirmative vote of not less than a
majority of its members, the execution, delivery and performance of the Bond Documents, the
Bonds and the issuance of the Bonds, all for the purpose of financing the Project including the
acquisition, construction, assembly and installation of the Project Property and paying certain
costs related to the issuance of the Bonds.
(c)
To the knowledge of the Issuer, (i) the execution, delivery and performance by the
Issuer of the Bond Documents will not conflict with or create a material breach of or material
default under the Act or any other law, rule, regulation or ordinance applicable to the Issuer or
any agreement or instrument to which the Issuer is a party or by which it is bound, and (ii) there
is no action, suit, proceeding, inquiry or investigation by or before any court, public board or
body, pending or threatened against the Issuer, which seeks to or does restrain or enjoin the
issuance or delivery of the Bonds or the execution and delivery of any of the Bond Documents or
in any manner questions the validity or enforceability of the Bonds or any of the Bond
Documents.
(d)
This Issuer is not aware of any fact or circumstance that would cause this
Agreement and the Indenture to be unenforceable against the Issuer, invalid, or nonbinding on
the Issuer, in accordance with their respective terms, except as enforceability may be limited by
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights
generally and general principles of equity and other applicable laws.
Section 3.2. Company Representations. The Company represents that, as of the date
of delivery of this Agreement:
(a)
The Company is a limited liability company duly organized and validly existing
under the laws of Delaware, is in good standing under the laws of Delaware, is authorized to do
business in New Mexico, and has duly authorized the execution, delivery and performance of
this Agreement, the Indenture, and the Bond Purchase Agreement.
(b)
The Company has full legal right, power and authority to carry out and
consummate the transactions contemplated by this Agreement, the Indenture, and the Bond
Purchase Agreement.
(c)
The execution, delivery and performance by the Company of this Agreement, the
Indenture, and the Bond Purchase Agreement and the application by the Company of the
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proceeds of the issuance and sale of the Bonds as provided in the Bond Documents do not and
will not conflict with, contravene, violate or constitute a breach of or default under the articles of
organization or operating agreement of the Company or any material agreement to which the
Company is a party or by which the Company or its properties or the Project Property is bound,
or any law, rule, regulation, ordinance, order, consent, or decree, applicable to the Company, its
properties or the Project Property if such conflict, contravention, violation, breach or default
could materially affect the ability of the Company to perform its obligations under the Bond
Documents.
(d)
This Agreement, the Indenture, and the Bond Purchase Agreement constitute
legal, valid and binding obligations of the Company, enforceable against the Company in
accordance with their respective terms, except as enforceability may be limited by bankruptcy,
insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally and
general principles of equity.
(e)
No Event of Default, or event or condition which, with notice or lapse of time or
both, would constitute an Event of Default, with respect to the Company has occurred and is
continuing. The Company has not received any written notice of any currently existing material
violation of any zoning, land use, environmental or other similar law or regulation applicable to
the Project Property, the Project Site or the Project.
(f)
There is no action, suit, proceeding, inquiry or investigation by or before any
court, public board or body pending or, to the knowledge of the Company, threatened against the
Company, which (i) seeks to or does restrain or enjoin the issuance or delivery of the Bonds or
the execution and delivery of any of the Bond Documents, (ii) questions the validity or
enforceability of the Bonds or any of the Bond Documents, (iii) questions the authority of the
Company to lease or operate any of the Project Property, or (iv) if adversely determined, would
have a material adverse effect on the Project Property or the Company’s ability to perform its
obligations under the Bond Documents.
(g)
All necessary authorizations, approvals, consents and other orders of any
governmental authority or agency for the execution and delivery by the Company of this
Agreement, the Indenture, and the Bond Purchase Agreement have been obtained and are in full
force and effect.
(h)
The Company acknowledges that the Issuer has made no warranty or
representation, express or implied, that the amount in the Acquisition Fund, as defined in Section
701 of the Indenture, will be sufficient to pay the Related Costs or that the Project Property will
be suitable for the Company’s needs.
(i)
The Company will not use or operate the Project, or permit the Project to be used
or operated, in any way which would adversely affect the qualification of the Project as a
“project” under the Act. None of the proceeds of the Bonds will be used to provide working
capital.
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(j)
The acquisition, construction and installation of the Project Property by the
Company and the operation thereof will comply in all material respects with applicable zoning,
planning, building, environmental and other regulations of the governmental authorities having
jurisdiction over the Facility, and all permits, licenses, consents and permissions necessary for
the Facility have been or will be obtained in due course.
(k)
The Project Property is located in Chaves County and is or will be an electric
generation facility which does not require location approval and a certificate of convenience and
necessity prior to construction or operation of the facility pursuant to the New Mexico Public
Utility Act, Sections 62-3-1, et seq., NMSA 1978.
(l)
No representation made by the Company in this Agreement and no statement
made by the Company in any written information, material or report furnished to the Issuer or
the Purchaser in connection with the transactions contemplated by this Agreement contains any
untrue statement of a material fact, or omits to state a material fact necessary to make the
representation or statement, in light of the circumstances under which it is made, not misleading.
(m)
The representations of the Company in this Section 3.2 and in any other
instrument delivered by the Company in connection with the transactions contemplated by the
Bond Documents will survive the execution and delivery of this Agreement, and the issuance,
sale and delivery of the Bonds as representations of facts existing as of the date of execution and
delivery of the Bond Documents or other instrument containing such representation.
(n)
The Company has arranged for the Company’s nominal title in and to the Project
Property to be transferred to the Issuer.
ARTICLE IV
THE PROJECT AND THE COMPANY
Section 4.1. Acquisition, Equipping and Completion. The Company will use
reasonable commercial efforts to acquire and install the Project Property as agent for the Issuer
under the Act and applicable TRD regulations. To the extent necessary, after all proceeds of the
issuance of the Bonds have been exhausted, the Company will finance the completion of the
Project with other funds. The Project Property will at all times during the Term be located
within Chaves County, New Mexico. The Issuer makes no warranty that the proceeds of the
issuance and sale of the Bonds will be sufficient to pay all the Related Costs. The Company will
obtain at the necessary time all licenses and permits required for the occupancy and operation of
the Project Property and the Project.
Section 4.2. Plans and Specifications; Changes. The Company may make changes,
supplements, amendments and additions, omissions or substitutions for components of the
Project Property without the approval of the Issuer or the Purchaser. If the Company elects to
make any such change, supplement, amendment, addition, omission or substitution which would
make the description of the Project Property contained in Exhibit A materially inaccurate, the
Company will revise the description of the Project Property set forth in Exhibit A accordingly
and will deliver a copy of such revised Exhibit A, certified by an Authorized Company
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Representative, to the Issuer and the Purchaser. The Issuer and Company will take such further
actions as necessary to effect such change including executing, delivering, and recording a bill of
sale, deed, assignment and any amendments to the Bond Documents. Notwithstanding the
foregoing, the Company will not make any changes, supplements, amendments, additions,
omissions, or substitutions or otherwise change or operate the Project Property or permit the
Project Property, the Project or the Facility to be operated so as to cause the Project Property and
the Project not to be a “project” within the meaning of the Act as in effect on the date of issuance
of the Bonds, and the Company will not take or omit to take any action which will result in the
Bond proceeds being applied in violation of the Bond Documents.
Section 4.3. No Warranty of Condition or Suitability by Issuer.
THE
COMPONENTS OF THE PROJECT PROPERTY HAVE BEEN DESIGNATED AND
SELECTED BY THE COMPANY. THE ISSUER HAS NOT MADE AN INSPECTION OF
ANY PORTION OF THE PROJECT PROPERTY. THE ISSUER MAKES NO WARRANTY
OR REPRESENTATION, EXPRESS, IMPLIED OR OTHERWISE, WITH RESPECT TO ANY
PORTION OF THE PROJECT PROPERTY OR THE LOCATION, USE, DESCRIPTION,
DESIGN, MERCHANTABILITY, FITNESS FOR USE FOR ANY PARTICULAR PURPOSE,
CONDITION OR DURABILITY OF THE SAME, OR AS TO THE QUALITY OF THE
MATERIAL OR WORKMANSHIP IN THE SAME. ALL RISKS INCIDENT TO THE
PROJECT PROPERTY ARE TO BE BORNE BY THE COMPANY. THE ISSUER WILL
HAVE NO LIABILITY WITH REGARD TO OR ARISING OUT OF ANY DEFECT OR
DEFICIENCY OF ANY NATURE IN ANY PORTION OF THE PROJECT PROPERTY,
WHETHER PATENT OR LATENT. THE PROVISIONS OF THIS SECTION 4.3 HAVE
BEEN NEGOTIATED AND ARE INTENDED TO BE A COMPLETE EXCLUSION AND
NEGATION OF ANY WARRANTIES OR REPRESENTATIONS BY THE ISSUER,
EXPRESS OR IMPLIED, WITH RESPECT TO ANY PORTION OF THE PROJECT
PROPERTY, WHETHER ARISING UNDER THE UNIFORM COMMERCIAL CODE OR
ANY OTHER LAW NOW OR HEREAFTER IN EFFECT.
Section 4.4. Completion Date. The Company will complete the Project as promptly
as practicable and, in any event, within two (2) years of the date of this Agreement. On the date
the Project is complete and a certificate of occupancy has been obtained for the Facility (if such
certificate is required to be obtained) (the “Completion Date”), the Company will deliver to the
Issuer and the Depositary a certificate signed by an Authorized Company Representative stating
that, except for specified amounts remaining in the Acquisition Fund for any specified Related
Costs incurred by the Company but not then due and payable, the Project is complete and all
costs of labor, services, materials and supplies in connection with the Project have been paid for
or provisions have been made for their payment. After the transfer of remaining moneys in the
Acquisition Fund to the Company pursuant to Section 706 of the Indenture, the Company will
have sole responsibility for the payment of any Related Costs in excess of the amount specified
to be retained in the Acquisition Fund. Upon completion, the Project Property will comply in all
material respects with all building codes, and other laws, ordinances, rules and regulations
applicable to the Project Property or the Facility.
Section 4.5. Gross Receipts and Compensating Tax. To the extent required by law,
if at all, the Company, either on its own behalf or as agent for the Issuer pursuant to Section 4.1
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and this Section, will file returns for reporting and paying compensating tax which may be
become due because of the Project and promptly will pay, as a Related Cost, any gross receipts
or compensating tax which may become due from the Issuer under any such returns. To the
extent consistent with or required by State law, the Issuer will cooperate with the Company in
the obtaining of Nontaxable Transaction Certificates from the TRD for delivery to suppliers with
respect to the Project Property as may be applicable under the New Mexico Gross Receipts and
Compensating Tax Act. The Company will pay any gross receipts or compensating tax plus
applicable penalty and interest which is found by the TRD to be due from the Company or the
Issuer because of the purchase or use of the Project Property or any component of the Project
Property by the Company or the Issuer. The Company may request any rulings from the TRD
which the Company determines might be necessary or desirable to clarify the New Mexico gross
receipts and compensating tax results of transactions related to the Project and may dispute, in
any manner authorized by the New Mexico Tax Administration Act, any gross receipts or
compensating tax liability imposed on the Company or the Issuer because of the Project. The
Issuer will join in any reasonable modifications to this Agreement which are necessary or
desirable to obtain Nontaxable Transaction Certificates or otherwise reduce the gross receipts
and compensating tax imposed on the Company or the Issuer as a result of or in connection with
the acquisition, assembly and installation of the Project Property and will otherwise cooperate
with the Company to address any reasonable request of the Company regarding issues raised by
TRD with respect to Non-Taxable Transaction Certificates. The Company will pay such gross
receipts taxes and compensating taxes as may be required by law for all purchases of property
other than Project Property, for all purchases after the Completion Date and for any purchases in
amounts greater than the proceeds of the Bonds.
Section 4.6.

Compliance With Law.

(a)
The Company will obtain or cause to be obtained all necessary permits and
approvals, for the occupancy, operation and maintenance of the Project Property and will comply
in all material respects with all Applicable Environmental Laws and all lawful requirements of
any governmental body, agency or department regarding the use, condition or operation of the
Project Property. The Company may in good faith contest the validity or the applicability of any
such requirement. During the period of such contest and any related appeal, this Section 4.6 will
be deemed satisfied with respect to the requirement so contested.
(b)
To the extent that the use which the Company makes of the Project Property
results in the manufacturing, treatment, refining, transportation, generation, storage, disposal or
other release or presence of any hazardous substance or solid waste on or to the Project Site, such
use will be in accordance with law, including any applicable regulations. For purposes of this
paragraph, the terms “hazardous substance” and “release” will have the meanings specified in
CERCLA, and the term “disposal” (or “disposed”) will have the meaning specified in RCRA;
provided, in the event either CERCLA or RCRA is amended so as to broaden the meaning of any
term defined thereby, such broader meaning will apply subsequent to the effective date of such
amendment, and provided, further, to the extent that the laws of the State establish a meaning for
“hazardous substance,” “release,” or “disposal” which is broader than that specified in either
CERCLA or RCRA, such broader meaning will apply; provided, further, that the term
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“hazardous substance” will also include those listed in the U.S. Department of Transportation
Table (49 C.F.R. 172.101) and amendments thereto from time to time.
(c)
The Company agrees to promptly notify the Purchaser and the Issuer of any
material violation of any Applicable Environmental Laws of which the Company becomes
aware.
(d)
The Company shall, at the Company’s sole cost and expense, remove or take
remedial action as and to the extent required by Applicable Environmental Laws with regard to
any hazardous substance brought onto the Project Site or released from the Project Site by the
Company or its employees, agents or contractors. If the Company fails to timely take any action
required under this Section after notice from the applicable governmental entity having
jurisdiction under Applicable Environmental Laws, the Issuer may, but shall have no obligation
to, perform or arrange for the performance of such action and the Company shall, promptly upon
demand therefore, reimburse the Issuer for all reasonable and customary costs actually incurred
by the Issuer in connection with the completion of such performance.
The Company shall indemnify, defend, protect and hold the Issuer and the Issuer’s
commissioners, employees and agents free and harmless from any liability (including, without
limitation, costs, reasonable attorneys and consulting fees, investigation and laboratory fees and
litigation expenses) arising out of (a) a release of any hazardous substance in, on or under the
Project Site or (b) the violation by the Company or its employees, agents or contractors of any
Applicable Environmental Laws at the Project Site. The indemnity obligations stated in this
Section (i) are in addition to the other indemnity obligations of Company hereunder, and shall
survive the termination of this Agreement, but (ii) shall specifically exclude any liabilities or
amounts arising out of or related to the gross negligence or willful misconduct of the Issuer or
the Issuer’s commissioners, employees and agents.
Section 4.7. Taxes and Utility Charges. The Company will pay or cause to be paid,
as and when due, (i) all taxes, assessments, and governmental and other charges of any kind
whatsoever that may at any time be lawfully assessed or levied against or with respect to the
Project Property, (ii) all utility and other charges incurred in the operation, maintenance, use,
occupancy and upkeep of the Project Property and (iii) all assessments and charges lawfully
made by any governmental body for public improvements that may be secured by any lien on the
Project Property. The Company may, in good faith, contest the amount or validity of any such
levy, tax, assessment or other charge by appropriate legal proceedings. During the period of
such contest and any related appeal, this Section 4.8 will be deemed satisfied with respect to any
such levy, tax, assessment or other charge so contested.
Section 4.8. Maintenance. Pursuant to Section 4-59-4(C) NMSA 1978, the Issuer
does not have the power to operate the Project Property as a business or in any manner except as
lessor of the Project Property. The Company will, at its own expense, keep the Project Property
in safe repair and in such operating condition as is needed for its operations. The Company will
not be under any obligation to renew, repair or replace any inadequate, obsolete, worn out,
unsuitable, undesirable, inappropriate or unnecessary equipment.
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Section 4.9. Replacement and Removal of Project Property. The Company may
replace or remove and/or sell, trade in exchange or otherwise dispose of any machinery,
equipment or fixtures constituting a part of the Project Property, which may include Company’s
interest in the underlying real property, without any responsibility or accountability to the Issuer,
and thereby acquire title to such machinery, equipment or fixtures, provided that such
replacement or removal will not change the nature of the Project as a qualified “project” as
defined in and as contemplated by the Act. Upon the request and at the expense of the Company,
the Issuer will deliver to the Company appropriate instruments evidencing the acquisition by the
Company of title to any machinery, equipment or fixtures permitted by this Section 4.9 to be so
replaced or removed. The provisions of Article X govern the delivery and form of any such
instruments. The removal from the Facility of any portion of the equipment, if any, pursuant to
the provisions of this Section will not entitle the Company to any abatement or diminution in
amount of the Basic Rent, Additional Payments, School PILOT or County PILOT payable under
this Agreement. The Company may acquire machinery, equipment or other property (other than
fixtures) which does not constitute a part of the Project Property and title to any such property
will not thereby be transferred to the Issuer.
Section 4.10. Eminent Domain; Damage; Destruction. The Company will give
prompt notice to the Issuer and the Purchaser of any material damage to or destruction of the
Project Property. If either the Issuer or the Company receives notice of the proposed taking of
all or any part of the Project Property by Eminent Domain, it will give prompt notice to the other
and the Purchaser. Any such notice will describe generally the nature and extent of such
damage, destruction, taking or proposed taking. The Proceeds resulting from the exercise of
Eminent Domain with respect to or from any damage to or destruction of all or any portion of the
Project Property shall at the option of the Purchaser, be applied to the prepayment of the Bond or
paid to the Company. All proceeds of insurance resulting from claims for losses to the Project
will be paid to the Company.
Section 4.11. Access and Inspection. The Company authorizes the Issuer and the
Purchaser and their duly authorized agents during regular business hours, upon two (2) days
prior written notice, (i) such rights of access to the Project Property as may be reasonably
necessary to inspect the progress of the Project and (ii) the right of entry onto the Project Site for
any purpose contemplated by this Agreement. Such rights of access and entry will not be
terminated, curtailed or otherwise limited by any sale, assignment, lease or other transfer of the
Project Property by the Company to any other Person. During any such access or entry, the
Issuer and the Purchaser shall comply with all safety related rules and policies of the Company
and its contractors.
Section 4.12. Assessment in the Company’s Name. If this Agreement has not been
terminated on or before the twenty-fourth (24th) anniversary of the Closing Date, the Company
will take all necessary action to have the Project Property assessed for property tax purposes in
the name of the Company on or within 30 days before the twenty-fourth (24th) anniversary of the
Closing Date, and the Company will pay all ad valorem taxes on the Project Property from and
after the twenty-fourth (24th) anniversary of the Closing Date. If the Project Property must be
conveyed to the Company to accomplish such assessment, the Issuer will convey the Project
Property to the Company, and this Agreement will thereafter be construed to be an installment
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sale agreement and all terms and provisions of this Agreement will remain in full force and
effect. The provisions of Article X govern the manner and form of any such conveyance.
Notwithstanding the foregoing, if the Company fails to take all necessary action to have the
Project Property assessed for property tax purposes in the name of the Company thirty (30) days
before or on the twenty-fourth (24th) anniversary of the Closing Date, the Issuer may terminate
this Agreement and execute, deliver and cause to be recorded, at the expense of the Company,
appropriate documents reflecting such termination. In anticipation of the conveyance of the
Project Property by the Issuer to the Company, the Issuer will, upon the request of the Company,
deliver to an escrow agent agreed to by the Issuer and the Company appropriate documents,
including, but not limited to, a quitclaim deed, an assignment of easements and other real
property rights and a bill of sale, prepared by the Company at the Company’s expense,
conveying to the Company the Issuer’s interest in the Project Property; such documents to be
delivered to the Company at the time of purchase of the Project Property.
Section 4.13. Use of Project Property.
(a)
The Company will continuously use
the Project Property or cause the Project Property to be used continuously during the Term so as
to constitute a “project” within the meaning of the Act as in effect on the date of issuance of the
Bonds. As used in the first sentence of this Section 4.13, “continuously” means regularly and on
a schedule consistent with that of similar facilities in the United States. The Company shall not
be in violation of this Section 4.13 for temporary cessation of operations, or cessations of
operations, for maintenance or retooling, for reasonable periods for the repair or replacement of
facilities damaged or destroyed, resulting from labor disputes, strikes or because of short-term
slack demand, riots or acts of God or the public enemy, shortages of materials or supplies or for
any other reason beyond the reasonable control of the Company, or under similar circumstances
will not constitute a failure by the Company to comply with this Section 4.13.
Section 4.14. Existence. Unless its successor or the transferee of its assets, as the case
may be, assumes in writing all of the obligations of the Company under the Bond Documents,
the Company will maintain its existence as a legal entity and will not dispose of all or
substantially all of its assets, other than through execution of this Agreement. The Company
shall have the right to change its organizational structure so long as such a change does not result
in the Project failing to constitute a “project” within the meaning of the Act as in effect on the
date of issuance of the Bonds, provided such restructured organization assumes in writing or is
liable for, by operation of law all of the obligations of the Company under the Bond Documents.
Original executed copies of such assumption will be delivered to each of the other Parties on or
before the effective date of such succession or transfer. To the extent necessary under State law,
the Company and its successors or transferees will become and remain authorized to transact
business in the State and, if applicable, in good standing in the State.
Section 4.15. Subleases; Granting and Release of Easements; Amending or
Modifying Subleases and Easements. The Company may at any time or times cause to be
granted subleases, easements, licenses, rights-of-way (temporary or perpetual and including the
dedication of public highways) subject to the Indenture and this Agreement, or the Company
may cause to be amended, modified or released existing subleases, easements, licenses, rights-ofway and other rights or privileges in the nature of easements, held with respect to any property
included in the Project Property with or without consideration, and the Issuer agrees that it will,

12

at the expense of the Company, execute and deliver any instrument necessary or appropriate to
confirm and grant, amend, modify or release any such sublease, easement, license, right-of-way
or other right or privilege upon receipt of: (i) a copy of the instrument of grant, amendment,
modification or release, and (ii) a written application of the Company signed by an authorized
representative of the Company requesting such instrument and stating (1) that such grant,
amendment, modification or release is not detrimental to the proper conduct of the business of
the Company, and (2) that such grant, amendment, modification or release will not impair the
effective use or materially interfere with the operation of the Project Property; will not materially
diminish or impair the security intended to be given by or under this Agreement or the Indenture
and will not materially diminish or impair the obligations of the Company or the rights of the
Issuer under this Agreement or the Indenture.
Section 4.16. Insurance. The Company will keep the Project Property continuously
insured against such risks and in such amounts, with such deductible provisions, as are
customary in connection with the operation of facilities of the type, location and size comparable
to the Facility, as reasonably determined by the Company. Each policy of such insurance will
show the Company as loss payee and the Issuer as an additional insured under such policies as
the respective interests of such parties may appear. Such insurance may, to the extent permitted
under applicable law, be provided by blanket policies maintained by the Company, by a captive
insurance company controlled by the Company or through self-insurance. Such insurance will
include extended coverage insurance and general liability insurance against liability for (i) claims
for injuries to or death of any person or damage to or loss of property arising out of or in any
way relating to the condition of the Project Property, and (ii) liability with respect to the Project
Property under the workers’ compensation laws of the State (unless the Company has complied
with the requirements of the law of the State for self-insurance).
Section 4.17 Nuisance Not Permitted. The Company will use reasonable care to not
commit a nuisance in connection with its use or occupancy of the Project Property. Operation of
the Project in a manner consistent with industry standards for solar generation facilities shall not
result in a finding of nuisance
ARTICLE V
LEASE; TERM; POSSESSION; RENT
Section 5.1.

Lease of the Project Property; Term.

(a)
The Issuer hereby agrees to lease the Project Property to the Company, and the
Company hereby agrees to lease the Project Property from the Issuer pursuant to the terms of this
Agreement. This Agreement shall become effective upon its execution and delivery, and the
leasehold estate created hereby and the Term shall then begin, and subject to the provisions of
this Agreement, the Term shall expire on the earlier of (i) the twenty-fourth (24th) anniversary of
the date of this agreement or (ii) on such earlier date as the payment or redemption and discharge
of the whole amount of the principal and interest on the Bonds at the time outstanding shall have
been made as provided in the Indenture, or on such earlier date as arrangements satisfactory to
the Issuer and the Purchaser for such payment or redemption and discharge of the Bonds shall
have been made. The parties acknowledge that the Company may pay, discharge and redeem the
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Bonds by offsetting amounts owed under the Bonds to the Purchaser against monies owed to the
Company by the Purchaser, including but not limited to monies advanced by the Company to the
Purchaser in anticipation of making Bond advances under the Indenture.
(b) Upon the termination of this Agreement all right, title and interest of the Issuer
and the Purchaser under this Agreement shall cease, terminate and become void, the Bonds shall
cease to be entitled to any benefit under this Agreement, and all covenants, agreements and
obligations of the Company to the Purchaser, the Issuer, and the School Districts, shall cease,
terminate and become void.
Section 5.2. Quiet Enjoyment. So long as no Event of Default has occurred and is
continuing, the Issuer will not take any action, other than pursuant to Section 4.11 or Article
VIII, to prevent the Company from having quiet and peaceable possession and enjoyment of the
Project Property during the Term (except as necessary with respect to Eminent Domain or
condemnation for public projects and purposes) and will, at the request of the Company and at
the Company’s expense, including all expenses incident to any legal action, to the extent that the
Issuer may lawfully do so, join in any legal action in which the Company asserts its right to such
possession and enjoyment.
Section 5.3.

Basic Rent and Additional Payments.

(a)
The Company will pay to the Purchaser for the account of the Issuer such
amounts at such times as are required to make all payments of principal of, interest on and
redemption price of the Bonds in accordance with the terms of the Bonds and the Indenture as
and when due (the “Basic Rent”), and the Company shall take all such actions relating to the
withholding and reporting of interest as are required by the Internal Revenue Code of 1986, as
amended. A copy of the anticipated payment schedule for the Bonds is attached hereto as
Schedule 5.3(a). The parties acknowledge that the Company may pay, discharge and redeem the
Bonds by offsetting amounts owed under the Bonds to the Purchaser against monies owed to the
Company by the Purchaser, including but not limited to monies advanced by or on behalf of the
Company to or on behalf of the Purchaser in anticipation of making Bond advances under the
Indenture.
(b)
The Company will make the following payments (the “Additional Payments”) to
or on behalf of the Issuer: all actual costs, expenses and taxes (including, but not limited to costs
attributable to work performed by in-house staff and the fees of its outside advisors including
counsel and its financial advisor) paid or incurred by the Issuer in connection with (i) the
discussion, review, negotiation, preparation, approval, execution and delivery of the Bonds, the
Indenture, this Agreement, and the other documents and instruments related hereto and thereto
through the Closing Date, all of which amounts shall be paid in full on or before the Closing
Date, (ii) any amendments or modifications to any of the foregoing documents, instruments or
agreements and the negotiation, preparation, approval, execution and delivery of any and all
documents necessary to effect such amendments or modifications, (iii) the enforcement by the
Issuer or the School Districts, during or after the Term of any of the rights or remedies of the
Issuer or the School Districts under any of the foregoing documents, instruments or agreements
including without limitation, costs and expenses for collection, whether or not suit is filed,
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(iv) the servicing and administration of the Bonds during the Term or thereafter, including the
preparation of disclosures under GASB 77, and (v) any requested subordination of the Issuer’s
interest in the Project Property to a Lender.
Section 5.4.

Obligations Unconditional; Rights of Setoff.

(a)
The obligation of the Company to pay Rent and to perform its other obligations
under this Agreement is absolute and unconditional and, except as otherwise provided in 5.4(b)
below, will not be subject to diminution by setoff, counterclaim, abatement or otherwise,
whether as a result of Eminent Domain with respect to, damage to or destruction of or removal of
all or any portion of the Project Property or any other event or condition. In the event the Issuer
fails to perform its obligations under this Agreement, the Company may, subject to the
limitations imposed by Section 11.3, institute such action against the Issuer as the Company may
deem necessary to compel performance of those obligations of the Issuer. The Company may
also, at its own cost and expense and in its own name or, if necessary, in the name of the Issuer
prosecute or defend any action or proceeding or take any other action involving third parties
which the Company deems reasonably necessary in order to secure or protect its title to or its
right of possession, occupancy and use of the Project Site and the Project Property. In such
event, if no Event of Default has occurred and is continuing, the Issuer will cooperate with the
Company, so long as it is not the adverse party, upon receipt of indemnity satisfactory to the
Issuer against any out-of-pocket cost, expense (including reasonable counsel fees and expenses)
or liability the Issuer may incur or suffer as a result of or in connection with such cooperation.
(b)
Notwithstanding the above paragraph, it is the intention of this Agreement that the
Company shall make Basic Rent payments to the Purchaser for the account of the Issuer, in such
amounts and at such times as are required to make payments of principal of, interest on and
redemption price of the Bond in accordance with the terms of the Bond Documents as and when
due, and the parties acknowledge that all such Basic Rent payments may be offset against any
monies due and payable to the Company from the Purchaser in connection with any funds
advanced by or on behalf of the Company to or on behalf of the Purchaser in anticipation of any
Advances to the Acquisition Account (as defined in the Indenture) as provided for under Section
702 of the Indenture. The Purchaser will look only to the Company for payment of the Bonds
and upon the security granted in the Indenture for the Company’s obligations under this
Agreement. As described in Section 7.1, the Issuer will assign and pledge to the Purchaser
certain of its rights, title and interests in and to this Agreement including the right to receive
payments of Basic Rent hereunder.
ARTICLE VI
SPECIAL COVENANTS
Section 6.1. Recording and Filing; Further Assurances. The Company will, at the
expense of the Company, take all actions that at the time are and from time to time may be
reasonably necessary to perfect, preserve, protect and secure the interests of the Issuer and the
Purchaser in and to the Rent and in the Project Property, including, without limitation, the
recordation of this Agreement and the Indenture, the filing of financing statements and
continuation statements and the execution, acknowledgment, delivery, filing and recordation of
such other instruments as may reasonably be required in carrying out the intention of or
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facilitating the performance of this Agreement. The Issuer will cooperate with the Company in
all such matters.
Section 6.2. Claims; Liens. The Company will pay and discharge and will indemnify
and hold harmless the Issuer from (a) any lien or charge upon payments by the Company to, or
for the account of, the Issuer under this Agreement (other than the Indenture) and (b) any taxes,
assessments, impositions and other charges in respect of the Project Property. If any such lien or
charge upon payments, or any such taxes, assessments, impositions or other charges are sought
to be imposed, the Issuer will give prompt notice to the Company of any such lien, taxes,
assessments, impositions or other charges of which the Issuer has actual notice, and the
Company will have the sole right and duty to assume the defense of the same and will have the
power to litigate, compromise or settle the same
Section 6.3.

Release and Indemnification.

(a)
Except as provided in this Section 6.3, the Company releases the Issuer, its
Commissioners, officials, employees and agents (each an “Indemnitee”) from, and will
indemnify each Indemnitee against all liabilities, claims, costs and expenses (“Losses”) imposed
upon, incurred or asserted against, any Indemnitee on account of: (i) any loss or damage to
property or injury to or death of or loss by any person that may be occasioned by any cause
whatsoever pertaining to the installation, maintenance, operation and use of the Project Property;
(ii) the material inaccuracy of any representation by the Company (regardless of whether the
Company was aware of such inaccuracy at the time the representation was made) or any breach
or default on the part of the Company in the performance of any representation, covenant or
agreement of the Company under this Agreement, or any related document, or arising from any
acts or failure to act by the Company, or any of its agents, contractors, servants, employees or
licensees; (iii) the Company’s failure to comply with any requirements of this Agreement; (iv)
suits, legal or administrative proceedings, demands, losses, liabilities, damages, claims, causes of
action, costs and expenses resulting from or in any way connected with the presence, release or
disposal in or under the Project Site of, any hazardous substances (as defined in CERCLA),
hazardous wastes (as defined in RCRA), oils, radioactive materials, asbestos in any form or
condition, any pollutant or contaminant or hazardous, dangerous or toxic chemicals, materials or
substances within the meaning of any Applicable Environmental Law; (v) any action by the
Company in connection with the authorization, issuance and sale of the Bonds; (vi) any liability,
whether under federal or state securities laws or otherwise, that may arise as a result of
inaccurate information supplied by the Company in connection with the issuance of the Bonds or
any subsequent sale of the Bonds; (vii) any other loss, claim, damage, penalty, liability,
disbursement, litigation expenses and attorneys’ fees or court costs arising out of or in any way
relating to the execution or performance of this Agreement, actions taken under the Indenture,
the issuance of the Bonds, the ownership or leasing of the Project Property or any other cause
whatsoever pertaining to the Project Property; and (viii) any claim, action or proceeding brought
with respect to the matters set forth in clauses (i) through (viii). The Issuer will not be liable to
the Company, and the Company releases and discharges the Issuer from, any liability for any and
all losses, costs, expenses (including attorneys’ fees), damages, judgments, claims and causes of
action paid, incurred or sustained by the Company as a result of or relating to any action, or
failure or refusal to act on the part of the Purchaser or the Depositary with respect to the Bonds,
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the Bond Documents or documents and the transactions contemplated thereby, including without
limitation the exercise by the Purchaser of any of its rights thereunder. This Section 6.3 is not
intended in any way to detract from provisions of the Bond Documents to the effect that the
Issuer is not to incur any pecuniary liability with respect to the transactions contemplated by the
Bond Documents.
(b)
Notwithstanding the fact that it is the intention of the parties that the Issuer will
not incur pecuniary liability by reason of this Agreement or the undertakings of the Issuer under
this Agreement, by reason of the issuance of the Bonds, the execution of the Bond Documents,
the performance of any act required of it by the Bond Documents, the performance of any act
related to the Bond Documents or the Bonds requested of it by the Company or its position as
owner or lessor of the Project Property, nevertheless if the Issuer incurs any such pecuniary
liability or the same is claimed or sought, then in such event the Company will indemnify and
hold harmless the Issuer against all claims by or on behalf of any person arising out of the same
and all costs and expenses incurred in connection with any such claim or in connection with any
action or proceeding brought thereon, and upon notice from the Issuer, the Company will defend
the Issuer in any such action or proceeding.
(c)
In case a claim is made or any action or proceeding is brought against an
Indemnitee based on matters described in this Section 6.3 and for which indemnity is sought
against the Company pursuant to this Section 6.3, the Indemnitee shall promptly notify the
Company in writing, and the Company, upon receipt of that notice, shall promptly assume or
cause the assumption of the defense thereof, including the employment of counsel chosen by the
Company and approved in writing by the Issuer (provided, that such approval by the Issuer shall
not be unreasonably withheld or delayed), the payment of all expenses and the right to negotiate
and consent to settlement. The failure of an Indemnitee to provide timely notice will not relieve
the Company from any of its obligations under this Section 6.3 unless that failure prejudices the
defense of the claim or action by the Company, in which case the liability of the Company under
this Section 6.3 shall be reduced only by an amount equal to the amount of the loss sustained by
the Company solely as a result of such failure to notify. If Indemnitee is advised in a written
opinion of counsel that there may be legal defenses available to Indemnitee which are adverse to
or in conflict with those available to the Company, or that the defenses of Indemnitee should be
handled by separate counsel, the Company shall not have the right to assume or cause the
assumption of the defense of Indemnitee. If the Company fails to assume or cause the
assumption of the defense of such action or to retain counsel reasonably satisfactory to the Issuer
within a reasonable time after notice of the commencement of such action, the fees and expenses
of counsel retained by Indemnitee shall be paid by the Company. Notwithstanding, and in
addition to any of the foregoing, Indemnitee shall have the right to employ separate counsel with
respect to any such claim or in any such action and to participate in the defense thereof, but the
fees and expenses of such counsel shall be paid solely by such Indemnitee unless the
employment of such counsel has been specifically authorized in writing by the Company, or if
representation by the counsel retained by the Company would be inappropriate due to actual or
potential differing interests between such Indemnitee and any other party represented by such
counsel in such proceeding. The Company shall not be liable for any such claim or in any such
action (i) with respect to any settlement without the prior written consent of the Company, or (ii)
with respect to the gross negligence or willful misconduct of any of the Indemnitee.
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(d)
The Company will have no obligation to release and/or indemnify any Indemnitee
(i) with respect to any settlement entered into by such Indemnitee without the prior consent of
the Company (which consent will not be unreasonably withheld or delayed), or (ii) for Losses to
the extent that such Losses are caused by the gross negligence or willful misconduct of any of
the Indemnitee.
(e)
The provisions of this Section 6.3 will survive the payment of the Bonds and the
termination of this Agreement.
Section 6.4. Payments in lieu of Taxes to the Issuer and the School Districts. Until
this Agreement expires or is terminated, the Company shall pay the County PILOT to the Issuer,
and the School PILOT to the School Districts, on the first anniversary of the commencement of
the Term, and, thereafter, on each anniversary date of the Term until it is terminated as set forth
in Exhibit B hereto. If the Project is subject to ad valorem property taxes for any portion of a
year during the Term, the PILOT payments shall be pro-rated based on the percentage of the year
that the Project was not subject to ad valorem property taxes. The School PILOT was
determined in accordance with the requirements of Section 4-59-4(A)(2) NMSA 1978, as
amended and supplemented. The payment provisions of this Section may be amended only by a
written agreement executed by all of the Company and the Issuer, and only as permitted by
Section 4-59-4(A)(2) NMSA 1978, as amended. The provisions of this Section 6.4 shall survive
the termination of this Agreement.
Section 6.5. GASB 77 Reporting Information. The Company shall provide,
promptly upon the Issuer’s request, annually or more frequently if the Issuer so requests, such
information concerning (i) expenditures of Bond proceeds, (ii) the estimated value of the Project
Property, (iii) estimates of the amounts and types of tax avoided by virtue of the issuance of all
industrial revenue bonds by the Issuer for the benefit of the Company and any affiliates of the
Company, and (iv) all other information reasonably requested by the Issuer for the purpose of the
Issuer’s annual disclosure of tax expenditures under GASB 77.
ARTICLE VII
ASSIGNMENT, LEASING AND SELLING
Section 7.1. Assignment of Rights by the Issuer. Concurrently with issuance of the
Bonds, the Issuer will assign to the Purchaser certain of the Issuer’s rights, title and interests in
and to this Agreement pursuant to the Indenture, as security for payment of the principal of,
interest on and redemption price of the Bonds. Thereafter, the Purchaser will be vested with, and
authorized to exercise, such rights of the Issuer and the Purchaser under this Agreement. The
Company consents to such assignment.
Section 7.2. No Other Transfer by Issuer. Except for the assignment described in
Section 7.1 and Article X hereof or transfer to the Company in accordance with Section 4.12 or
8.3, the Issuer will not sell, assign, transfer or convey its rights, title or interests in this
Agreement or the Project Property, or its obligations under this Agreement. Except for tax liens
created or permitted by the Company, the Issuer will not cause or create any liens on the Project
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Property or the Project Site and will cooperate with the Company to defend the Project Property,
the Project Site and the Company from and against any claims of lien.
Section 7.3. Assignment, Lease, Mortgage and Sale by the Company. The rights
and interests of the Company in, to and under this Agreement may be assigned, and the rights
and interests of the Company in and to the Project Property may be assigned, subleased,
mortgaged or sold as a whole or in part by the Company, without the consent of the Issuer,
provided that under any such assignment or sale the Company remains liable for making
payments of Rent and for the performance of its other obligations under this Agreement except
where (i) the assignee or purchaser of all of the Company’s interest in the Project Property
assumes in writing the obligations of the Company under this Agreement, (ii) the financial
standing of the assignee or purchaser immediately following such assignment or sale is the same
or better than that of the Company immediately preceding such assignment or sale and (iii) the
Issuer consents; provided, that the Issuer’s consent shall not be required where the Company and
assignee are Affiliated Entities. For purposes of this Agreement, “financial standing” shall mean
(a) the ownership or other beneficial possession of title to, all of the Project Property and all
material rights and assets with respect to the Project, and (b) no material liabilities other than
liabilities arising from, or in connection with, the Project. Any mortgagee or assignee that does
not directly hold an interest in the Project Property or whose interest is held solely for security
purposes shall have no obligation or liability under this Agreement prior to the time the
mortgagee or assignee directly holds an interest in this Agreement or succeeds to absolute title to
the Company’s interest in the Project Property. A mortgagee or assignee shall be liable to
perform obligations under this Agreement only for and during the period it directly holds such
interest or absolute title.
Section 7.4 Collateral Assignment. The Company shall be permitted to assign this
Agreement to its Lenders as collateral for any financing or refinancing of the Project; provided
that the Company shall be responsible at the Issuer’s request for the Issuer’s reasonable costs
associated with the review, negotiation, execution and delivery of documents in connection with
such assignment, including reasonable attorneys’ fees. The Issuer shall, upon request by
Company and, at Company’s sole expense, cooperate reasonably to execute, or arrange for the
delivery within thirty (30) days of such request or such longer time as is reasonable under the
circumstances, those normal, reasonable and customary consents, certificates, opinions and other
documents and provide such other normal and customary representations or warranties (all in a
form reasonably acceptable to Issuer including exclusions, assumptions and caveats typical for
such documents or necessary for the accuracy or delivery thereof), as may be necessary to assist
Company in consummating any financing or refinancing of the Project Property or any part
thereof.
ARTICLE VIII
EVENTS OF DEFAULT AND REMEDIES
Section 8.1.
Default”:

Events of Default Defined. Each of the following events is an “Event of
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(a)
Failure by the Company to make any Rent payment, Additional Payments, or
PILOT payments when due which continues unremedied for a period of 30 days after the
provision by the Issuer, the School Districts or the Purchaser of written notice of non-payment.
(b)
Any representation of the Company in any Bond Document or in any document or
agreement delivered to any of the other Parties in connection with the transactions contemplated
by any Bond Document proves to have been incorrect in any material respect when made and
remains incorrect for a period of 30 days after written notice specifying such error and requesting
that it be remedied is given by the Issuer unless such error cannot be remedied within 30 days
and the Company has instituted corrective action within 30 days after such notice and diligently
pursues such action until such failure is remedied.
(c)
A decree or order for relief by a court of competent jurisdiction is entered in an
involuntary case under any federal or state bankruptcy, insolvency or similar law, or appointing a
receiver, liquidator, assignee, custodian, trustee, sequestrator or similar official of the Company
or for any substantial part of its property, or ordering the winding-up or liquidation of its affairs
and the continuance of any such decree or order unstayed and in effect for a period of 60
consecutive days, or the commencement by the Company of a voluntary case under such law, or
the consent by the Company either to the appointment of or taking possession by a receiver,
liquidator, assignee, trustee, custodian, sequestrator (or other similar official) of the Company or
for any substantial part of its property, or the making by it of any assignment for the benefit of
creditors, or the taking of action by the Company to authorize or effect any of the foregoing.
Provided, however, neither the bankruptcy nor the insolvency of the Company shall be grounds
for default as long as all Basic Rent payments, PILOT payments and Additional Payments, and
all other monetary charges payable by the Company under this Agreement are paid in accordance
with this Agreement.
(d)
Except as provided in Section 8.1(a), failure by the Company to perform any of its
material obligations under this Agreement for a period of 30 days after written notice, specifying
such failure and requesting that it be remedied, is given to the Company by the Issuer or the
Purchaser, unless such failure is of a type which cannot reasonably be remedied within 30 days
and the Company has instituted corrective action within 30 days after such notice and diligently
pursues such action until such failure is remedied.
Section 8.2. Purchaser Remedies. The Issuer shall not be entitled to exercise any
default remedies against the Company or the Project Property pursuant to this Agreement
without the prior written consent of the Purchaser except as (and then only to the extent)
provided in Section 8.3 of this Agreement. If an Event of Default occurs and is continuing, the
Purchaser (or its assignee), as the assignee of the Issuer under the Indenture and on behalf of the
Issuer, may, but is not required to, take any one or more of the following remedial steps:
(a)
By written notice to the Company declare all amounts of Basic Rent payable for
the remainder of the Term as are required to provide for the Payment of the Bonds to be
immediately due and payable, whereupon the same will be immediately due and payable;
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(b)
Take whatever action at law or in equity may appear necessary or desirable to
collect the Rent then due and thereafter to become due or to enforce the performance and
observance of any obligation of the Company under this Agreement or the Indenture;
(c)

Exercise any remedies provided for in the Indenture; or

(d)
Terminate this Agreement; provided, however, that upon any such termination, all
amounts owed to the Issuer hereunder shall by paid, and the Issuer shall immediately reconvey
the Project Property to the Company in accordance with Article X.
As the assignee of the Issuer, subject to Section 8.3, the Purchaser (or its assignee) has
the sole right and responsibility for the exercise of any remedies if an Event of Default occurs
and is continuing.
Section 8.3.

Issuer Remedies. If:

(a)
the Company fails to comply with its obligations set forth in Sections 4.5 (Gross
Receipts Tax and Compensating Tax), 4.6 (Compliance with Law) , 4.7 (Taxes and Utility
Charges), 4.11 (Access and Inspection), 4.13 (Use of Project Property), 4.16 (Insurance), 6.2
(Claims; Liens), 6.3 (Release and Indemnification), 6.5 (GASB 77) or 8.5 (Agreement to Pay
Attorneys’ Fees), and such failure continues for 60 days after the Issuer gives the Company
written notice of such failure; or
(b)
the Company fails to comply with its obligations under 5.3(b) or 6.4, such failure
continues for 30 days after the Issuer or Purchaser or its assignee gives the Company written
notice of such failure; or
(c)
any representation of the Company in any Bond Document or any document or
agreement delivered to any of the other Parties in connection with the transactions contemplated
by the Bond Documents proves to have been incorrect in any material respect when made;
(i)
then, subject to Section 8.6 hereof, the Issuer may, in addition to
exercising any other remedy available at law or in equity, take whatever action at law or in
equity is necessary to enforce the performance of the obligations of the Company insofar as
those provisions require payments from the Company to the Issuer or establish rights of the
Issuer under Sections 4.4, 4.5, 4.6, 4.7, 4.11, 4.13, 4.14, 4.16, 5.3(b), 6.2, 6.3, 6.4, 6.5, and 8.5, as
applicable, which rights are not assigned to the Purchaser under the Indenture but are also
enforceable by the Purchaser. In addition, the Issuer may also immediately terminate this
Agreement and reconvey the Project Property to the Company; provided, however, that if any
conditions described in Subsections 8.3(a) or (c) cannot be cured within the time allotted for
cure, if the Company initiates and proceeds with due diligence to effect a cure, a default will not
be deemed to have occurred as long as the Company cures the default within a reasonable period;
or
(ii)
then, subject to Section 8.6 hereof, the Issuer may, in addition to
exercising any other remedy available at law or in equity, immediately terminate this Agreement
and reconvey the Project Property to the Company; provided, however, that if any conditions
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described in Subsections 8.3(a) or (c) cannot be cured within the time allotted for cure, if the
Company initiates and proceeds with due diligence to effect a cure, a default will not be deemed
to have occurred as long as the Company cures the default within a reasonable period.
Section 8.4. Notice of Default. The Company will promptly give notice of the
occurrence of any Event of Default to the Issuer, the Purchaser and the Depositary.
Section 8.5. Agreement to Pay Attorneys’ Fees and Expenses. If an Event of
Default, or an event which with the giving of notice or the passage of time, or both, would
constitute an Event of Default, occurs, and the Issuer incurs expenses, including reasonable
attorneys’ fees, in connection with the enforcement or administration of this Agreement, the
Company will reimburse the Issuer for the reasonable expenses so incurred, upon request. Such
amounts will constitute Additional Payments.
Section 8.6.

Right to Cure Defaults.

(a)
To prevent termination of this Agreement, the Purchaser, any mortgagee or
assignee of the Company that holds an interest in the Project Property as security shall have a
right, but not the obligation, at any time to perform any act necessary to cure any default and to
prevent the termination of this Agreement. The Issuer will not terminate or suspend its
performance under this Agreement until it first gives written notice of such default to the
Purchaser, and any mortgagee or assignee of which the Issuer has been given written notice and
allows the Purchaser, and such mortgagee or assignee the right to cure such default within the
applicable cure period under this Agreement. In addition, if the Purchaser, or such mortgagee or
assignee gives the Issuer written notice prior to the expiration of the applicable cure period of the
Purchaser’s or such mortgagee’s or assignee’s intention to cure such default (which notice shall
include a reasonable description of the time during which it anticipates to cure such default) and
is diligently proceeding to cure such default, notwithstanding the applicable cure period under
this Agreement, the Purchaser, any mortgagee or assignee shall have a period of sixty (60) days
(or if such default is for failure by the Company to pay an amount to the Issuer which is due and
payable under this Agreement, thirty (30) days) from the Purchaser’s or the mortgagee’s or
assignee’s receipt of the notice of such default from the Issuer to cure such default.
(b)
If any default by the Company under this Agreement cannot be cured without
obtaining possession of all or part of the Project Property, then any such default shall be deemed
remedied if the Purchaser, a mortgagee or assignee (i) in the applicable cure period provided in
Section 8.3(a) and 8.3(b) and 8.6(a) (including the aggregate cure period provided under Section
8.6(a)) begins appropriate judicial or non-judicial proceedings to obtain the same; (ii) diligently
prosecutes any such proceedings to completion; and (iii) after gaining possession of all or part of
the Project Property diligently proceeds to cure and perform all other obligations as and when the
same are due in accordance with the terms of this Agreement. If the Purchaser, a mortgagee or
assignee is prohibited by any court or by operation of any bankruptcy or insolvency laws from
commencing or prosecuting the proceedings described above, the period specified above for
commencing proceedings shall be extended for the period of such prohibition.
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(c)
If the Purchaser, a mortgagee or assignee (or a receiver requested by a mortgagee)
succeeds to the interest of the Company in the Project, such successor party shall pay or cause to
be paid the Rent, PILOT payments, Additional Payments and all other monetary charges payable
by the Company under this Agreement from the date in which the Purchaser, mortgagee or
assignee (or receiver requested by a mortgagee) succeeds to such interest and those which accrue
thereafter during the term of this Agreement.
ARTICLE IX
PREPAYMENTS
The Company may at any time without penalty (including after the occurrence and during
the continuance of an Event of Default) and for any reason cause all or any portion of the Bonds
to be redeemed in accordance with the provisions of the Indenture by giving notice of such
redemption to the Issuer, the Purchaser and, if there are monies on deposit in the Acquisition
Account (as defined in the Indenture), to the Depositary not less than forty-five (45) days before
the redemption date, or such shorter period to which the Purchaser and the Company may agree.
Such notice will specify the redemption date and the principal amount of the Bonds to be
redeemed. On the redemption date the Company will prepay the Rent in an amount equal to
such principal amount plus accrued interest on such principal amount to the redemption date by
payment of such amounts to the Purchaser, and will pay all Additional Payments, plus interest, if
any, owed to the Issuer as of such date. The parties acknowledge that the Company may prepay,
pay, discharge and redeem the Bonds by offsetting amounts owed under the Bonds to the
Purchaser against monies owed to the Company by the Purchaser, including but not limited to
monies advanced by the Company to the Purchaser in anticipation of making Bond advances
under the Indenture.
ARTICLE X
PURCHASE OF PROJECT PROPERTY
The Company will purchase and the Issuer will sell the Project Property for $1.00 at the
expiration or sooner termination of the Term. The Company will give written notice to the
Issuer and to the Purchaser, if the Bonds are then unpaid or provision for their payment has not
been made, and will specify therein the date of termination and closing such purchase which date
shall be the same date and which date will be not less than 15 nor more than 90 days from the
date such notice is mailed. At the closing of such purchase, the Issuer will, upon receipt of the
purchase price, deliver to the Company or its nominee appropriate documents, including, but not
limited to, a quitclaim deed, assignment of easements and other real property rights and a bill of
sale, as applicable, prepared by the Company at the Company’s expense, conveying to the
Company without representation or warranty the Issuer’s interest in the Project Property, as it
exists at the time of such purchase, subject only to: (i) those liens and encumbrances, if any, to
which the Project Property was subject when conveyed to the Issuer; (ii) those liens and
encumbrances created by the Company and or to the creation or suffering of which the Company
consented; (iii) those liens and encumbrances resulting from the failure of the Company to
perform any of its obligations under this Agreement; and (iv) any other lien arising as a matter of
law. The Company may exercise its rights under this Article X, whether or not a Default or an
Event of Default has occurred and is continuing, so long as all Additional Payments and PILOT
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payments due to the Issuer and the School Districts are paid on or before the date of closing of
such purchase. If the Company fails to take all necessary action to have the Project Property
assessed for tax purposes in the name of the Company at the expiration of the Term, the Issuer
may execute, deliver and cause to be recorded, at the expense of the Company, a bill of sale with
respect to the Project Property and other appropriate documents reflecting the termination of this
Agreement, including, as applicable, a quitclaim deed. If at the time of closing the Indenture has
not been satisfied in full and released of record, a release by the Purchaser of the Indenture will
also be delivered to the Company (or its designee). The right to prepay granted to the Company
in this Agreement is and will remain prior and superior to the Indenture.
ARTICLE XI
MISCELLANEOUS
Section 11.1. Remedies. No right or remedy conferred on any Party in this Agreement
is intended to be exclusive of any other right or remedy conferred on such Party in this
Agreement. Except as provided in Section 11.3, each such right or remedy is in addition to every
other right or remedy provided in any of the Bond Documents or by law; provided, that the
remedies of Purchaser and/or Issuer in respect of an Event of Default or other breach of any
Bond Document by the Company shall be limited in all cases to those expressly provided in
Article VIII hereof. No delay or omission of any Party to exercise any such right or remedy will
impair any such right or remedy or be construed to be a waiver. Every such right or remedy may
be exercised from time to time and as often as the relevant Party may deem expedient. No
waiver by any Party of any right or remedy with respect to any Default or Event of Default will
extend to or affect any other existing or subsequent Default or Event of Default.
Section 11.2. Beneficiaries. Nothing in this Agreement expressed or implied is
intended or is to be construed to confer upon any Person other than the Parties and their
successors and assigns (and, in the case of Section 6.3 of this Agreement, the Indemnitees, and,
in the case of Section 6.4, the School District) any right, remedy or claim, legal or equitable.
Section 11.3. Limitation of Issuer’s Liability. No agreements or provisions contained
in the Bond Documents nor any agreement, covenant or undertaking by the Issuer contained in
any document executed by the Issuer in connection with any property of the Company financed,
directly or indirectly, out of Bond proceeds or the issuance, sale and delivery of the Bonds will
give rise to any pecuniary liability of the Issuer, its officials, employees, agents or members of its
governing body or constitute a charge against the Issuer’s general credit, or obligate the Issuer
financially in any way, except with respect to the revenues available under this Agreement or
under the Indenture provided by the Company and pledged to the payment of the Bonds, and
their application as provided under the Indenture. No failure of the Issuer to comply with any
terms, covenants or agreements in this Agreement or in any document executed by the Issuer in
connection with the Bonds will subject the Issuer, its officials, employees, agents and members
of its governing body to any pecuniary charge or liability except to the extent that the same can
be paid or recovered from the revenues available under this Agreement or under the Indenture
provided by the Company and pledged to the payment of the Bonds. Nothing in this Agreement
will preclude a proper party in interest from seeking and obtaining, to the extent permitted by
law, specific performance against the Issuer for any failure to comply with any term, condition,
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covenant or agreement in this Agreement or in the Indenture; provided, however, that no
monetary relief will be recoverable from the Issuer except as may be payable from the funds
available under this Agreement or under the Indenture provided by the Company and pledged to
the payment of the Bonds.
Notwithstanding any other provisions of this Agreement, none of the provisions of this
Agreement shall require the Issuer to expend or risk its own funds or to otherwise incur financial
liability in the performance of any of its duties or in the exercise of any of its rights or powers
hereunder unless it shall have first been adequately indemnified to its satisfaction against the
cost, expense and liability which may be incurred thereby.
Section 11.4. No Violation of Public Policies Regarding Indemnity. To the extent, if
at all, a court of competent jurisdiction determines that Section 56-7-1, NMSA 1978 applies to
any indemnification provisions in this Agreement, including certain types of insurance coverage
as set forth in Section 56-7-1, NMSA 1978, such provisions shall not apply to or extend to
liability, claims, damages, losses or expenses, including attorney fees, arising out of bodily injury
to persons or damage to property caused by or resulting from, in whole or in part, the negligence,
act or omission of the indemnitee or additional insured, as the case may be, its officers,
employees or agents and shall further be limited, if required, by the provisions of Section 56-7-2,
NMSA 1978.
Section 11.5. Notices. Any notice, demand, direction, request, consent, approval, report
or other instrument authorized or required by this Agreement or the Bond Ordinance to be
executed, given or filed will be in writing and will be deemed to have been sufficiently given or
filed for all purposes of this Agreement when delivered by hand delivery,by overnight courier,
by electronic means or on the third business day following the day on which the same has been
mailed by registered or certified mail, postage prepaid, addressed as follows:
If to the Issuer:

CHAVES COUNTY, NEW MEXICO
Attn: County Manager
County Manager
1 St. Mary’s Place
Roswell, NM 88203
Tel: 575-624-6602
Fax: 575-624-6631
bill.williams@chavescounty.gov

with a copy to:

Stanton L. Riggs Attorney at Law, LLC
Stanton L. Riggs
P.O. Box 20068
Albuquerque, NM 87154-0068
Tel: 575-626-6287
E-mail:slriggslaw@gmail.com
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If to the Company:

CHAVES COUNTY SOLAR II, LLC
700 Universe Blvd.
P.O. Box 14000
Juno Beach, FL 33408-0420
Attn: Vice President, Business Management
Tel: (561) 304-5511 (for use in connection with courier
deliveries)
E-mail: [michael.sheehan@nexteraenergy.com]
Cc: Business Manager
Tel: (561) 691-3062
Email: [dan.couch@nexteraenergy.com]

If to the Purchaser

[CHAVES COUNTY SOLAR HOLDINGS II, LLC]
700 Universe Blvd.
P.O. Box 14000
Juno Beach, FL 33408-0420
Attn: Vice President, Business Management
Tel: (561) 304-5511 (for use in connection with courier
deliveries)
E-mail: [michael.sheehan@nexteraenergy.com]
Cc: Business Manager
Tel: (561) 691-3062
Email: [dan.couch@nexteraenergy.com]

Any Party may, by notice to the other Parties, designate any further or different addresses to
which subsequent notices, certificates or other communications are to be sent.
Section 11.6. Severability. In case any one or more of the provisions of this Agreement
is for any reason held to be illegal or invalid, such illegality or invalidity will not affect any other
provision of this Agreement, but this Agreement will be construed and enforced as if such illegal
or invalid provision had not been contained therein. In case any covenant, stipulation, obligation
or agreement of the Issuer or the Company contained in this Agreement is for any reason held to
be in violation of law, then such covenant, stipulation, obligation or agreement will be deemed to
be the covenant, stipulation, obligation or agreement of the Issuer or the Company to the full
extent permitted by law.
Section 11.7. Successors. Wherever the Issuer is referred to in this Agreement, it will
be deemed to include its successors and all covenants and agreements in this Agreement will
bind and inure to the benefit of the Issuer’s successors. Wherever the Company is referred to in
this Agreement, it will be deemed to include its successors in interest to the Project Property and
all covenants and agreements in this Agreement will bind and inure to the benefit of such
successors.
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Section 11.8. Title, Headings. The title and headings of the articles, sections and
subdivisions of this Agreement have been used for convenience only and do not modify or
restrict any of the terms or provisions of this Agreement.
Section 11.9. Execution in Counterparts. This Agreement may be executed in
multiple counterparts, all of which taken together will constitute one instrument.
Section 11.10. Applicable Law. The validity, construction and effect of this
Agreement will be governed by the law of the State of New Mexico applicable to agreements
made and to be performed in the State of New Mexico.
Section 11.11. Obligations of Issuer Not Obligations of Officials Individually. No
obligation under any of the Bond Documents or the Bonds will be deemed to be an obligation of
any present or future officer (including, without limitation, County Commissioners) or employee
of the Issuer in his or her individual capacity, and no officer of the Issuer who executes the
Bonds will be personally liable on the Bonds or be subject to any personal liability or
accountability by reason of the issuance of the Bonds.
Section 11.12. Payments Due on Days That Are Not Business Days. If the date for
any payment due hereunder is not a Business Day, as defined in the Indenture, then such
payment will be made on the next Business Day and no interest on such payment will accrue for
such period.
Section 11.13. Federal Income Tax Treatment of Lease. The Issuer and the
Company acknowledge that this Agreement constitutes a financing for federal income tax
purposes and not a lease of the Project Property, to the extent permitted by law. The Issuer and
the Company further acknowledge that the Company shall, to the extent permitted by law, be
entitled to all federal income tax attributes attributable to ownership of the Project Property,
including the right to claim depreciation or cost recovery deductions and the right to claim any
federal tax credits (or federal grants in lieu thereof) arising from ownership of the Project
Property. Each of the Issuer and the Company agree not to file tax returns inconsistent with this
Section 11.13.
Section 11.14. Amendments. Except for Section 6.4, which may be amended only by
an instrument executed by Company and the Issuer, this Agreement may be amended only by an
instrument executed by the Issuer and the Company and consented to by the Purchaser.
Section 11.15. Further Assurances and Corrective Instruments. The Issuer and the
Company agree that they will, from time to time, execute, acknowledge and deliver, or cause to
be executed, acknowledged and delivered, such supplements and amendments to this Agreement
and such further instruments as may reasonably be required for carrying out the intention or
facilitating the performance of this Agreement.
Section 11.16. Recordation.
The Company may cause this Agreement, or a
memorandum of this Agreement in form and substance satisfactory to the Issuer, to be kept,
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recorded and filed in such manner and in such places as may be required by law to fully
evidence, preserve and protect the leasehold estate of the Company.

[Signature pages follow]
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BOARD OF COUNTY COMMISSIONERS,
CHAVES COUNTY, NEW MEXICO

By: _________________________________
William E. Cavin, Chair

(SEAL)

ATTEST:

By: ________________________________
Cindy Fuller, County Clerk

STATE OF NEW MEXICO
COUNTY OF CHAVES

)
)
)

The foregoing record was acknowledged before me on this _____ day of _______, 2022,
by William E. Cavin, as Chairman of the Board of County Commissioners, Chaves County, New
Mexico.
(NOTARY SEAL)
_______________________________________
Notary Public in and for the State of New Mexico
Commission No. _________________________
My Commission Expires: __________________

(County Signature Page to Lease Agreement)

CHAVES COUNTY SOLAR II, LLC,
a Delaware limited liability company

By: __________________________________
Name: ________________________________
Title: Vice President

STATE OF _____________________
COUNTY OF ___________________

)
)
)

This instrument was acknowledged before me on this _____ day of _______, 2022, by
_________________, as Vice President of Chaves County Solar II, LLC, a Delaware limited
liability company.

(NOTARY SEAL)
_______________________________________
Notary Public
My Commission Expires: __________________

(Company Signature Page to Lease Agreement)

EXHIBIT A
Project Property and Project Site
1.

PROJECT SITE:

[TO BE PROVIDED]

2.

EQUIPMENT

[To the extent acquired with the proceeds of the Bonds, or the acquisition is reimbursed
with the proceeds of the Bonds, prior to the Completion Date, any or all of the following:
(i)
Solar photovoltaic electric generating equipment, including solar thermal
energy collection, concentration and heat transfer and conversion equipment; solar tracking
hardware and software; photovoltaic panels and inverters; support structures; turbines and
associated electrical generating equipment used to generate electricity from solar thermal energy
towers, and other personal property of any kind pertaining to solar energy generation facilities
and associated electrical generating equipment, whether now owned or hereafter acquired;
(ii) “related property” as defined in Section 7-9-54.3 NMSA 1978, including
electrical wires and cables required for the gathering and delivery of electricity and/or for
communication purposes, which may be placed overhead on appurtenant support structures or
underground, and one or more substations or interconnection or switching facilities, any or all of
which may be utilized by Company in interconnecting with the electric grid, as that term is used
in the above-referenced definition of “related property”, together with the appropriate rights of
way on, along, in and under the Project Site described more particularly below, which Project
Site is included as part of the Project Property;
(iii) any other improvements, including roads, facilities, machinery and equipment
that Company reasonably determines are necessary, useful or appropriate to accomplish any of
the foregoing; and
(iv) any rights of the Company in, or related to, the Project Property now owned or
hereafter acquired under easements, agreements or leases assigned, subleased or otherwise
transferred to the Issuer.]
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SCHEDULE 5.3(a)
PAYMENT SCHEDULE
CHAVES COUNTY, NEW MEXICO
TAXABLE INDUSTRIAL REVENUE BONDS
(CHAVES COUNTY SOLAR II, LLC PROJECT)
SERIES 2022
$50,000,000

Year
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042
2043
2044
2045
2046

Maximum Total Debt
Service
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$52,500,000

Principal
-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-050,000,000

Schedule 5.3(a)

Interest
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000
$2,500,000

EXHIBIT B
PILOT Payment Schedule
Year

County
PILOT

School District
PILOT

2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042
2043
2044
2045
2046

B-1

Total

CHAVES COUNTY, NEW MEXICO,
as Issuer
[CHAVES COUNTY SOLAR II HOLDINGS], LLC,
as Purchaser
CHAVES COUNTY SOLAR II, LLC
as the Company
and
BOKF, NA,
as Depositary

INDENTURE

Dated as of _______________, 2022

Securing

$50,000,000
Chaves County, New Mexico
Taxable Industrial Revenue Bonds
(Chaves County Solar II, LLC Project)
Series [2022]

This instrument constitutes a security agreement with respect to certain personal property,
including certain after-acquired property as set forth herein, under the laws of the State of New
Mexico.
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CHAVES COUNTY, NEW MEXICO, a political subdivision existing under the laws of
the State of New Mexico (together with its successors and assigns, the “Issuer”), [CHAVES
COUNTY SOLAR II HOLDINGS], LLC, a Delaware limited liability company (together with
its successors and assigns, and transferees of the Bonds, the “Purchaser”), CHAVES COUNTY
SOLAR II, LLC, a Delaware limited liability company (the “Company”) and BOKF, NA
(together with its successors and assigns, the “Depositary”), agree:
ARTICLE I - RECITALS
Section 101. The Act. Pursuant to Sections 4-59-1 through 4-59-16, NMSA 1978 (the
“Act”), the Issuer is authorized to acquire, construct, equip and install certain industrial or
commercial projects and to issue industrial revenue bonds to finance such projects and certain
related costs. Such bonds are payable by the Issuer solely out of revenue of the leasing of such
projects. Such bonds may be further secured by, among other things, a mortgage and lien upon
the properties acquired, constructed and equipped as part of the Project (as defined in Section
102). Under the Act, a project may include land, buildings, machinery, equipment and other
property deemed necessary in connection with such project.
Section 102. Government Proceeding. The Company has presented to the Board of
County Commissioners of Chaves County, New Mexico (the “Issuer”) a proposal relating to the
issuance of taxable industrial revenue bonds to finance the acquisition, construction, equipping
and installation of a solar energy generation project, consisting of the Project Site and certain
solar energy generation equipment, transformers and associated electrical generating equipment
used to generate electricity from solar energy (collectively the “Project Property”) related to the
Project to be located in the County and outside the corporate limits of any municipality in the
County (the “Project”). The Issuer, by County Ordinance ____ adopted on April 14, 2022 (the
“Ordinance”), authorized, among other matters, (i) the issuance of its Chaves County, New
Mexico, Taxable Industrial Revenue Bonds (Chaves County Solar II, LLC Project), Series
[2022] (the “Series 2022 Bond” or the “Bond”), in the principal amount not to exceed
$50,000,000, with the Bonds being substantially in the form of Exhibit A and (ii) the execution
and delivery of this Indenture.
Section 103. Indenture; Lien; Collateral Pledge. The Bonds are issued under this
Indenture (together with any and all amendments and supplements, this “Indenture”), which
constitutes a collateral pledge of the Agreement (defined below).
Section 104. The Agreement. The Issuer has entered into a Lease Agreement (together
with any and all amendments and supplements, the “Agreement”), dated as of the date of this
Indenture, with the Company under which the Issuer has leased the Project Property to the
Company, and the Company has agreed to make rental payments in amounts sufficient to pay the
principal of, interest on and redemption price of the Bonds. For the purpose of providing
security for the payment of the principal of, interest on and redemption price of the Bonds, the
Issuer wishes to assign to the Purchaser certain of its interests in the Agreement but reserving its
rights under the Agreement to certain payments, reimbursement for certain costs and expenses,
and to give consents and to be indemnified.

ARTICLE II - DEFINITIONS AND OTHER PROVISIONS OF
GENERAL APPLICATION
Section 201. Meanings of Words and Terms. All capitalized words and terms defined
in the Agreement have the same meanings when used in this Indenture if not also defined in this
Indenture. Defined terms in all Bond Documents have consistent meanings unless otherwise
expressed. In addition:
“Acquisition Fund” has the meaning assigned in Section 701.
“Act” has the meaning assigned in Section 101.
“Advance” has the meaning assigned in Section 702.
“Affiliate” means an entity the control or ownership of which is held in common with the
control or ownership of another entity.
“Agreement” has the meaning assigned in Section 104.
“Authorized Company Representative” means any one of the persons at the time
designated to act on behalf of the Company in a certificate furnished to the Issuer and the
Depositary containing the specimen signatures of such persons and signed on behalf of the
Company by an officer of the Company.
“Bond Documents” means this Indenture, the Agreement and the Bond Purchase
Agreement.
“Bond Fund” has the meaning assigned in Section 602.
“Bond Purchase Agreement” means the Bond Purchase Agreement dated the date of the
execution and delivery of this Indenture among the Purchaser, the Issuer and the Company.
“Bonds” have the meaning assigned in Section 102.
“Business Day’’ means any day that is not a Saturday or Sunday or a day on which
banking institutions in the State or in the city in which payment is to be made are authorized or
required to close.
“Certificate of Qualified Investor’’ means the certificate attached hereto as Exhibit E.
“Company” has the meaning assigned in the first paragraph of this Indenture.
“Completion Certificate” means a certificate by the Company certifying that the Project
is complete and all costs have been paid for or provisions have been made for their payment, in
the form attached hereto as Exhibit C.
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“Depositary’’ has the meaning assigned in the first paragraph of this Indenture.
“Event of Default” has the meaning assigned in Section 901.
“Facility” means the solar-generating generating facility known as the Chaves County
Solar II Energy Center, located in Chaves County, New Mexico, and its related supporting
equipment and all improvements thereon for the generation of electricity.
“Final Maturity Date” means the twenty-fourth anniversary of the date of this Indenture.
“Indenture” has the meaning assigned in Section 103.
“Issue Date” means the date of issuance and delivery of the Bond to the Purchaser.
“Issuer” has the meaning assigned in the first paragraph of this Indenture.
“Lender” or “Lenders” means any and all persons or successors in interest thereof (a)
lending money or extending credit related to the Project (including any financing lease,
monetization of tax benefits, back-leverage financing or credit derivative arrangement) to the
Company or to an Affiliate of the Company including: (i) for the construction, permanent or
interim financing or refinancing of the Project: (ii) for working capital or other ordinary business
requirements of the Project (including the maintenance, repair, replacement or improvement of
the Project); (iii) for any development financing, bridge financing, credit support, credit
enhancement or interest rate protection in connection with the Project; (iv) for any capital
improvement or replacement related to the Project; or (v) for the purchase of the Project Property
and related right from the Company, and/or (b) participating (directly or indirectly) as an equity
investor in the Project primarily in connection with the utilization of applicable federal tax
credits or tax depreciation benefits associated with holding an ownership interest in the Project,
or (c) participating as a lessor under a lease finance arrangement relating to the Project (which
arrangement shall not be deemed to include the Agreement, and which person or persons shall
not include Company or any of its Affiliates).
“Ordinance” has the meaning assigned in Section 102.
“Parties” means the Company, the Issuer, the Purchaser and the Depositary.
“Party” means any one of the Parties.
“Payment Date” means the twenty-fourth anniversary of the date of this Indenture.
“Payment of the Bonds” means payment in full of the principal of, interest on and
redemption price of the Bonds in accordance with their terms and the provisions of this Indenture
and payment of all fees and expenses of the Issuer, the Purchaser and the Depositary payable by
the Company under this Indenture, the Agreement or the Bond Purchase Agreement.
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“Person” means any individual, corporation, partnership, joint venture, association, joint
stock company, trust, unincorporated organization or government or any agency or political
subdivision.
“Project” means the acquisition, construction, equipping, and/or installation of the Project
Property and its installation in the Facility.
“Project Property” means (i) the Project Site, (ii) solar energy generation equipment,
including “related equipment” as that term is defined in NMSA 1978 § 7-9-54.3, transformers
and associated electrical generating equipment used to generate electricity from solar energy and
other personal property of any kind as further described in Exhibit A, whether now owned or
hereafter acquired, but only to the extent that such property is acquired with the proceeds of the
Bonds, or the acquisition is reimbursed with the proceeds of the Bonds, prior to the Completion
Date and (iii) any rights of the Company in, or related to, the Project Property now owned or
hereafter acquired under easements, agreements or leases assigned to the Issuer.
“Project Site” means the real property in Chaves County, New Mexico described in
Exhibit A to the Agreement.
“Record Date” means each ______ while the Bonds are outstanding.
“Related Costs” means expenditures incurred or to be incurred by the Company with
respect to the Project, including, without limitation, the acquisition, installation, construction and
commissioning of the Project Property.
“State” means the State of New Mexico.
Section 202. Rules of Construction.
(a)
The captions and headings in this Indenture are for convenience only and
in no way define, limit or describe the scope or intent of any provisions or sections of this
Indenture.
(b)
All references in this Indenture to particular articles, sections or exhibits
are references to articles or sections of or exhibits to this Indenture unless some other reference is
established.
(c)
Any inconsistency between the provisions of the Agreement and the
provisions of this Indenture will be resolved in favor of the provisions of the Agreement.
Section 203. Bonds Not General Obligations of Issuer. Neither the faith and credit
nor the taxing power of the State or of any of its political subdivisions, including the Issuer, is
pledged to the payment of the principal of, interest on or redemption price of the Bonds. The
Bonds will be payable by the Issuer solely out of the Basic Rent, proceeds and receipts and other
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security pledged hereby. The principal of, interest on and redemption price of the Bonds will
never constitute a debt or indebtedness or general obligation of the Issuer within the meaning of
any State constitutional provision or statutory limitation. The Bonds will never constitute or give
rise to a pecuniary liability of the Issuer or be a charge against its general credit or a charge
against the general credit or the taxing powers of the State or any political subdivision thereof.
ARTICLE III - GRANT
Section 301. Assignment and Pledge. In consideration of the purchase of the Bonds
by the Purchaser, and in order to secure the payment of the principal of (including, without
limitation, all sums advanced by the Purchaser, with interest thereon, in accordance with the
terms of this Indenture and the other Bond Documents (all references in this Indenture to the
payment of principal of the Bonds shall include such sums)), interest on and redemption price of
the Bonds, and in order to secure the performance by the Issuer of its obligations under this
Indenture and the Bonds, the Issuer assigns and pledges to the Purchaser and grants a security
interest to the Purchaser in: (i) all the Issuer’s right, title and interest in and to the Agreement
and any other easement, lease, sublease, license, concession or other grant of a possessory or use
interest in the Project Property to the extent the Issuer has any interest therein but reserving its
rights under the Agreement to payments under Sections 4.12, 5.3(b), 6.2, 6.3 and 6.4 of the
Agreement, to reimbursement for certain costs and expenses, to receive notices and information,
to give consents and to be indemnified; (ii) the moneys and investments in the Acquisition Fund
and the Bond Fund and all reserves payable to the Issuer pursuant to the Agreement or this
Indenture (including, without limitation, insurance and eminent domain proceeds) with respect to
the Project Property; (iii) all lease rentals, revenues, profits, and receipts receivable by or on
behalf of the Issuer from the Project Property; and (iv) the Project Property.
Section 302. Release. If (i) the principal of and interest on the Bonds are paid by the
Issuer in full to the Bond Fund, as provided for herein, (ii) the Purchaser and the Issuer have
received all sums due it under the Bond Documents, and (iii) the Issuer keeps, performs and
observes all agreements, covenants and provisions under this Indenture, then all obligations of
the Issuer as to the Bonds under this Indenture will terminate, and the Purchaser will cancel and
discharge the lien of this Indenture and execute and deliver to the Issuer and the Company such
instruments in writing as may be required to evidence such discharge. The Clerk and/or the
County Manager of the Issuer are authorized to accept a certificate of the Purchaser stating that
all principal and interest due on the Bonds has been paid as evidence of the satisfaction of this
Indenture.
ARTICLE IV - AUTHORIZATION, FORM, EXECUTION
AND DELIVERY OF BONDS
Section 401. Authorization; Authorized Amount of the Bond. The Bonds are hereby
authorized to be issued under this Indenture and secured by this Indenture. The Bonds will be
issued as one series of fully registered bonds without coupons, in the maximum principal amount
not to exceed $50,000,000. The Bonds will be numbered consecutively beginning with R-1.
The Bonds may not be issued under this Indenture except in accordance with this Article.
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Section 402. Form of Bond. The Bonds will be in substantially the form of Exhibit A.
The Bonds will be dated the date of the execution and delivery of this Indenture and will bear
interest on Advances made pursuant to Section 702 at the rate of Five and No/100 percent
(5.000%). All interest on the Bonds will be calculated from the date of advance for all periods
on the basis of a 360-day year of twelve thirty-day months. Accrued interest shall be payable
annually on each [June 1], beginning [June 1], 2023, with the outstanding principal amount of
the Bonds plus all unpaid interest thereon due and payable in full on the Final Maturity Date.
Principal and interest, as applicable, will be payable by the Issuer from the Basic Rent received
from the Company to the owner of the Bonds on the immediately preceding Record Date upon
presentation of the Bonds for cancellation at the offices of the Issuer. All payments will be made
in lawful money of the United States.
Section 403. Execution and Delivery; Payment. The Bonds will be signed by the
Chairperson of the Board of County Commissioners of the Issuer or other officer designated by
the Board to sign the Bonds, and delivered to the Purchaser on the date of the execution and
delivery of this Indenture. Subject to the terms and conditions of the Bond Purchase Agreement,
the Purchaser will purchase the Bonds and will pay the purchase price of the Bonds to the Issuer
as set forth in Section 701.
Section 404. Registration and Transfer of the Bonds. The Company on behalf of the
Issuer will cause to be kept at its office a book for the registration and transfer of the Bonds. The
registration book will be open to inspection by the Issuer upon advance notice during the
Company’s normal business hours.
The Bonds, together with the obligation to fund advances thereunder, may be transferred
by the Purchaser in whole, but not in part, in person or by duly authorized attorney, in the
registration book upon (i) surrender of the Bonds, (ii) delivery of a written transfer instrument,
and (iii) compliance with Securities Act of 1933, as amended (the “Federal Securities Act”), and
applicable state securities laws as established to the satisfaction of the Issuer, and delivery to the
Issuer and the Company of (A) an opinion, in form and substance satisfactory to the Issuer, from
legal counsel experienced in securities laws matters, which counsel must be satisfactory to the
Issuer, to the effect the transfer complies with the Federal Securities Act and applicable state
securities laws and (B) written representations from the transferee, in form and substance
satisfactory to the Issuer (including, but not limited to the form of Certificate of Qualified
Investor), necessary to establish such compliance all as further set forth in the Bond form
attached as Exhibit A. Such Issuer approval shall be in writing. The Issuer agrees that it will
cooperate in delivering a new Bond, registered in the name of the transferee. The person
requesting the transfer will pay any tax or fee or other charge imposed on the transfer and will
pay the Issuer’s expenses in connection therewith. The Issuer may deem and treat the person in
whose name the Bond is registered as the absolute owner thereof for the purpose of receiving
payment and for all other purposes, and all such payments made to any such registered owner or
upon its written order will be valid and effectual to satisfy and discharge the liability upon the
Bond, to the extent of the sum or sums paid; and the Issuer will not be affected by any notice to
the contrary.
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The Issuer acknowledges that the Purchaser may assign its rights to receive payments of
principal, interest and any amounts due under the Bonds to any party (other than the Company)
without the consent of the Issuer.
Section 405. Lost, Stolen, Destroyed and Mutilated Bond. If the Issuer receives
satisfactory evidence that any Bonds have been lost, stolen, destroyed or mutilated and receives
satisfactory indemnity, and the mutilated Bonds are surrendered and cancelled, then the Issuer
will execute and deliver new Bonds. The applicant for new Bonds will pay any charges and
expenses in connection with the issuance of the new Bonds. New Bonds issued under this
Section will be an original contractual obligation of the Issuer and will be entitled to all of the
benefits of this Indenture. The provisions of this Section with respect to the replacement of the
lost, stolen, destroyed or mutilated bonds are exclusive.
Section 406. Cancellation and Destruction of the Bonds by Issuer. If the Bonds are
delivered to the Issuer for cancellation, the Bonds will be cancelled immediately and destroyed
by the Issuer.
Section 407. Application of Payments for Bonds. All payments received by or on
behalf of the Issuer under the Agreement with respect to the Bonds will be applied first to
accrued interest on the Bonds on the next date for the payment of such interest and, second, to
the unpaid principal of the Bonds. If such payments exceed accrued interest on and the unpaid
principal of the Bonds, and any other amounts owed, the excess will be paid to the Company.
The parties acknowledge that the Company may pay, discharge and redeem the Bonds by
offsetting amounts owed under the Bonds to the Purchaser against monies owed to the Company
by the Purchaser, including but not limited to monies advanced by or on behalf of the Company
to or on behalf of the Purchaser in anticipation of making Bond advances under this Indenture.
ARTICLE V - REDEMPTION
Section 501. Redemption. If the Company gives notice to the Issuer, the Depositary
and the Purchaser pursuant to Article IX of the Agreement that the Company has elected to cause
redemption of the Bonds in full or in part and the Company pays the redemption price, all or
such portion of the Bonds will be deemed redeemed by the Issuer on the date indicated in such
notice at a redemption price equal to the principal amount to be redeemed plus accrued interest
on such principal amount to the redemption date. If the Company redeems the Bonds in full
before the Completion Date, any monies held in the Acquisition Fund shall be returned to the
Company.
ARTICLE VI - BOND REVENUES AND FUNDS
Section 601. Source of Payment of the Bonds. The Bonds and all payments by the
Issuer under this Indenture are not general obligations of the Issuer, and shall never constitute
indebtedness of the Issuer, but are the limited, special obligations of the Issuer payable solely
from revenues and receipts derived from the leasing of the Project Property under the Agreement
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and other security pledged to payment of the Bonds under this Indenture. The Project Property
has been leased under the Agreement and the Basic Rent is to be remitted by the Company
directly to the Purchaser on or before each Payment Date, subject to the rights of offset set forth
in Section 5.4(b) of the Agreement. The portion of the Basic Rent necessary to pay amounts
owing on the Bonds is to be credited to the Bond Fund and may be remitted directly to the
Purchaser or may be deposited in the Bond Fund (except for any payments which are satisfied
pursuant to the exercise of the right of offset as set forth in Section 5.4(b) of the Agreement).
The Basic Rent is sufficient in amount to insure the prompt payment of the principal and accrued
interest on the Bonds and the entire amount of the Basic Rent is pledged to the payment of
principal and accrued interest on the Bonds.
Section 602. Creation of the Bond Fund, Payments. A fund shall be created for the
benefit of Issuer by the Company and designated “Chaves County Solar II, LLC Project Series
2022 Bond Fund” (the “Bond Fund”). There will be deposited into the Bond Fund, as and when
received (i) the Basic Rent (except to the extent offset pursuant to Section 5.4(b) of the
Agreement), and (ii) all other moneys required to be deposited into the Bond Fund pursuant to
this Indenture and the Agreement. The interest and other income received on investments of the
Bond Fund moneys as provided in Section 708 will be retained in the Bond Fund. The Company
covenants that so long as the Bonds are outstanding, it will deposit or cause to be deposited
solely from the sources stated in Section 601, into the Bond Fund for Issuer’s account, sufficient
sums from revenues and receipts from the Project Property promptly to meet and pay the
installments of interest, or of principal and interest, as applicable, on the Bonds (except to the
extent that any payments of principal, interest or redemption price are to be made pursuant to the
right of offset set forth in Section 5.4(b) of the Agreement). The Parties acknowledge that
NMSA 1978, Section 4-59-3 NMSA provides that it is not intended that any county itself be
authorized to operate any manufacturing, industrial or commercial enterprise under the Act and,
accordingly, the Issuer has no intention of taking possession of or operating the Project Property.
Section 603. Use and Custody of the Bond Fund. The moneys in the Bond Fund will
be used solely for payment of principal of and interest on the Bonds, except as provided in
Sections 604 and 905. The Bond Fund will be in the custody of the Company, and the Company
will withdraw sufficient funds from the Bond Fund to pay the installments of principal and
interest on the Bonds as due (except to the extent that any payments of principal, interest or
redemption price are to be made pursuant to the right of offset set forth in Section 5.4(b) of the
Agreement).
Section 604. Repayment to the Company from the Bond Fund. Any amounts
remaining in the Bond Fund after actual payment in full of the Bonds, the fees, charges and
expenses of the Issuer and the Purchaser, administrative expenses and other amounts required to
be paid by the Company under the Agreement will be paid to the Company upon expiration of
the Agreement.
Section 605. Investments. Moneys on deposit in the Bond Fund may be invested and
reinvested by the Company. Such investments will be deemed at all times to be a part of the
Bond Fund. Any interest received on any such investment and any profit realized from such
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investment will be credited to the Bond Fund. Any loss resulting from any such investment will
be charged to the Bond Fund. The Company will use all reasonable efforts to sell at the best
price obtainable or present for redemption any such investment when necessary in order to
provide cash to meet any payment or transfer from the Bond Fund.
Section 606. Non-presentment of the Bond. If the Bonds are not presented for
payment when the final payment of principal and interest is due, and if there are funds sufficient
to make such final payment deposited with the Company, all liability of the Issuer for payment
of the Bonds will cease. Interest shall not accrue after the Final Maturity Date. The Purchaser
will be restricted to such funds for any claim against the Issuer relating to the Bonds.
Section 607. No Liability. The Issuer will not be liable or responsible for any
misapplication of funds, loss, liability or expense (or failure to realize profits) with respect to the
Bond Fund and Company shall indemnify and hold the Issuer harmless from and against all
claims, liabilities or whatsoever nature arising from or relating to the Bond Fund or Company’s
management of the Bond Fund.
ARTICLE VII - ACQUISITION FUND
Section 701. Creation of the Acquisition Fund; Deposits. A fund is hereby created
with the Depositary and designated “Chaves County Solar II, LLC Project Series 2022
Acquisition Fund” (the “Acquisition Fund”). Subject to the terms of the Bond Purchase
Agreement, the Purchaser will purchase the Bonds on the date of execution and delivery of the
Indenture and will pay the purchase price of the Bonds through the Advances described in
Section 702. The proceeds of the sale of the Bonds, the interest and other income received on
investments of the Acquisition Fund moneys as provided in Section 708 will be retained in the
Acquisition Fund. The moneys in the Acquisition Fund will be held by the Depositary and will
be applied to the payment of Related Costs and, pending such application, will be subject to a
lien in favor of the Purchaser or its assignee to secure payment of principal and accrued interest
on the Bonds. The Acquisition Fund will be in the custody of the Depositary, and the Depositary
is authorized and directed to wire from or issue checks on the Acquisition Fund for the payment
of Related Costs pursuant to Section 702.
Section 702. Disbursements. The Company may request Advances from time to time
to finance the Project (each, an “Advance”) by delivery of a Requisition Notice to the Purchaser
and the Depositary in the form attached hereto as Exhibit B (the “Requisition Notice”). On or
before the fifth business day following receipt of the Requisition Notice from the Company
requesting an Advance, so long as no Event of Default has occurred and is continuing, the
Purchaser will pay or cause to be paid the amount of the Advance requested in such Requisition
Notice to the Depositary for deposit in the Acquisition Fund, provided, however, that the
aggregate amount of such Advances shall not exceed $50,000,000 for the Series 2022 Bonds.
The Depositary will make payments of Related Costs from the Acquisition Fund not later than
the business day following the date of receipt of payment of the amount of the Advance from
Purchaser, provided that immediately available funds are on deposit therein. The records of the
Depositary will be conclusive as to the aggregate amount of Advances requested and made,
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absent manifest error. The Purchaser is authorized to endorse on the schedule attached to the
Bonds the date and amount of each such Advance. Failure to make any such endorsement or
any error in such endorsement will not affect the rights or obligations of any of the Parties on or
with respect to the Bonds.
The Requisition Notice signed by an Authorized Company
Representative shall state to whom the payment is to be made, the general purpose for which the
obligation to be paid was incurred, and that:
(a)
obligations in the stated amounts were incurred for Related Costs and are
due and payable (or, if the Company is indicated as the payee, were duly paid by the Company)
and that each item is a proper charge against the Acquisition Fund and has not been the subject
of a previous withdrawal from the Acquisition Fund; and
(b)
to the best knowledge of such Authorized Company Representative there
has not been filed with or served upon the Issuer or the Company notice of any lien, right or
attachment upon, or claim, other than such lien, right, attachment or claim as are filed or made in
the ordinary course of constructing and operating the Project, affecting the right of any such
payees to receive payment of, the respective amounts stated in such requisition which has not
been released or will not be released simultaneously with the payment of such obligation; and
(c)
with respect to any item for payment for labor or to contractors, builders
or materialmen, (i) the obligations stated have been properly incurred, (ii) such work was
actually performed or such materials or supplies were actually furnished or installed in or about
the Project, and (iii) either such materials or supplies are not subject to any lien or security
interest or any such lien or security interest will be released or discharged upon payment of the
requisition.
Section 703. Records. The Depositary will keep and maintain all Requisition Notices
and adequate records pertaining to the Acquisition Fund, and payments made therefrom, which
will be open to inspection by the Issuer, the Purchaser, the Company, or their agents, upon
advance notice, during normal business hours.
Section 704. Depositary May Rely on Requisitions. All writings, requisitions and
certificates received by the Depositary as conditions of payment from the Acquisition Fund, and
which are proper and complete on their face, may be conclusively relied upon by the Depositary
and will be retained by the Depositary, subject at all reasonable times, upon advance notice, to
examination by the other Parties and their respective agents and representatives.
Section 705. Status Reports. At least annually, the Depositary will make a written
report covering all receipts and moneys then on deposit in the Acquisition Fund, and will report
any investments of such moneys and all transfers and disbursements of such moneys as of and
for the preceding year. The reports will be prepared in conformity with the provisions of this
Indenture, and copies of each report will be filed with the Purchaser, the Company, and, if
requested by the Issuer, with the Issuer, not later than the fifteenth day of the month following
the year covered by the report.
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Section 706. Completion Date. Upon receipt of a certificate substantially in the form
of Exhibit C signed by an Authorized Company Representative establishing the Construction
Completion Date, as established in Section 4.4 of the Agreement, the Depositary will set aside in
the Acquisition Fund the moneys necessary for the payment of the Related Costs incurred by the
Company but not then due or payable as set forth in such certificate, and then will transfer any
other moneys remaining in the Acquisition Fund to the Company or its assignee.
Section 707. Payment on Acceleration. If the Purchaser declares the unpaid principal
of and accrued interest on the Bond to be immediately due and payable pursuant to Section
902(a), the Depositary will promptly, upon receipt of notice of such declaration from the
Purchaser or its assignee, return all moneys then held for the credit of the Acquisition Fund in
accordance with Section 905 to the Purchaser or its assignee for application to the unpaid
principal of and accrued interest on the Bonds.
Section 708. Investments. Moneys on deposit in the Acquisition Fund may be invested
and reinvested by the Depositary, at the written direction of an Authorized Company
Representative. Any portion of the proceeds from the sale of the Bonds or any accrued interest,
in the event the money will not be needed for the Project may be applied to the payment of
principal and interest on the Bonds or invested as provided in Section 4-59-9 NMSA 1978. Such
investments will be deemed at all times to be a part of the Acquisition Fund. Any interest
received on any such investment and any profit realized from such investment will be credited to
the Acquisition Fund. Any loss resulting from any such investment will be charged to the
Acquisition Fund. The Depositary will use all reasonable efforts to sell at the best price
obtainable or present for redemption any such investment when necessary in order to provide
cash to meet any payment or transfer from the Acquisition Fund. Neither the Depositary nor the
Issuer will be responsible for any loss, liability or expense (or failure to realize profits) resulting
from any such investment. The Depositary may make any such investment through its own or its
affiliated bond or investment department, unless otherwise directed in writing by an Authorized
Company Representative.
Section 709. No Liability.
Issuer will not be liable or responsible for any
misapplication of funds, loss, liability or expense (or failure to realize profits) with respect to the
Acquisition Fund and the Company shall indemnify and hold Issuer harmless from and against
all claims and liabilities of whatsoever nature arising from or relating to the Acquisition Fund or
the Company’s management of the Acquisition Fund.
ARTICLE VIII - PARTICULAR COVENANTS AND PROVISIONS
Section 801. Extent of Covenants; Disclaimer of Liability. It is expressly made a
condition of this Indenture that any covenants, stipulations, obligations, representations or
agreements herein contained or contained in the Bonds or this Indenture do not and will never
give rise to a personal or pecuniary liability of any present or future commissioner, officer,
employee or agent of the Issuer, or be a charge against the general credit or taxing powers of the
Issuer, and in the event of a breach of such covenant; stipulation, obligation, representation or
agreement, no personal or pecuniary liability of any present or future officer, employee or agent
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of the Issuer, or charge payable by the Issuer directly or indirectly from the revenues of the
Issuer, other than the Basic Rent, will arise therefrom. NEITHER THE FAITH AND CREDIT
NOR THE TAXING POWER OF THE STATE OR OF ANY OF ITS POLITICAL
SUBDIVISIONS, INCLUDING THE ISSUER, IS PLEDGED TO THE PAYMENT OF THE
PRINCIPAL OF, INTEREST ON OR REDEMPTION PRICE OF THE BOND. THE
PRINCIPAL OF, INTEREST ON AND REDEMPTION PRICE OF THE BOND WILL NEVER
CONSTITUTE A DEBT OR INDEBTEDNESS OR GENERAL OBLIGATION OF THE
ISSUER WITHIN THE MEANING OF ANY PROVISION OR LIMITATION OF THE
CONSTITUTION OR LAWS OF THE STATE. THE BOND OR THIS INDENTURE WILL
NEVER CONSTITUTE NOR GIVE RISE TO A PECUNIARY LIABILITY OF THE STATE,
ANY OF ITS POLITICAL SUBDIVISIONS OR OF THE ISSUER OR A CHARGE AGAINST
ITS GENERAL CREDIT OR TAXING POWERS. NONE OF THE PROVISIONS OF THIS
INDENTURE SHALL REQUIRE THE ISSUER TO EXPEND OR RISK ITS OWN FUNDS
OR TO OTHERWISE INCUR FINANCIAL LIABILITY IN THE PERFORMANCE OF ANY
OF ITS DUTIES OR IN THE EXERCISE OF ANY OF ITS RIGHTS OR POWERS
HEREUNDER.
Section 802. Performance; Authority. The Issuer covenants that it will faithfully
perform all covenants and provisions contained in this Indenture and in the Bonds. The Issuer
represents that it is duly authorized under the Constitution and laws of the State of New Mexico,
including the Act, to issue the Bonds, to execute and deliver this Indenture, to grant a security
interest in the property described in this Indenture, to pledge the rentals and other revenues
described in this Indenture and that it has, to its knowledge, taken all actions required on its part
for the issuance of the Bond, and for the execution and delivery of this Indenture and the
Agreement.
Section 803. Office or Agency. The Issuer will maintain an office or agency in Chaves
County, New Mexico, while the Bonds are outstanding and where demands with respect to this
Indenture or the Bonds may be made. The office of the County Clerk of the Issuer will be such
agency until further notice.
Section 804. Obligations Under the Agreement. The Issuer: (i) will perform all of its
obligations under the Agreement; (ii) will not execute or agree to any change, amendment or
modification of or supplement to the Agreement except in accordance with the provisions thereof
and Section 1101 of this Indenture; and (iii) will not agree to any abatement, reduction or
diminution of the Basic Rent without the written approval of the Purchaser. The parties
acknowledge that the Issuer has no obligation to enforce the Agreement but any actions taken by
the Issuer to enforce the Agreement shall be at the expense of the Company.
Section 805. Use and Possession by the Company. So long as not otherwise provided
in this Indenture or the Agreement, the Company will be permitted to possess, use and enjoy the
Project Property so as to carry out its obligations under the Agreement.
Section 806. Instruments of Further Assurance. The Issuer will, at the expense of
the Company or the Purchaser, execute, acknowledge, deliver and perform such supplemental
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indentures or such further acts, instruments, documents and transfers as the Depositary or the
Purchaser may reasonably require for better assuring, transferring, mortgaging and pledging unto
the Depositary or the Purchaser all the property and revenues and receipts pledged to the
payment of the Bond under this Indenture.
Section 807. Recording of Documents. The Company will cause all security
instruments, UCC-1 financing statements, continuation statements and any other instruments as
may be required, to be recorded or filed in such manner and places as required to fully preserve
and protect the security of the Purchaser and the rights of the Depositary, including recording in
the records of Chaves County, New Mexico. The Depositary will have no responsibility to make
any such filings except for filings as the Company may from time to time request, and the Issuer
will have no responsibility to make any such filings.
ARTICLE IX - EVENTS OF DEFAULT AND REMEDIES
Section 901. Events of Default. Each of the following events is an “Event of Default:”
(a)
Failure to pay any installment of principal or interest due under the Bonds
when due and such failure continues unremedied for a period of 30 days after the provision by
the Issuer or the Purchaser of written notice of non-payment;
(b)
An Event of Default under the Agreement or any other Bond Document
(other than this Indenture) occurs and is continuing;
(c)
The Issuer, the Company or the Depositary fails to perform any covenant
contained in this Indenture or the Bond Documents, other than as specified in subsections (a) and
(b) above, and such failure is not cured within 30 days after receipt by the Company of the
written notice of such failure unless the Purchaser shall agree in writing to the extension of such
time prior to its expiration.
(d)
Any bankruptcy, insolvency, reorganization, etc. of the Issuer, the
Company or the Depositary.
Section 902. Remedies on Events of Default. Upon the occurrence of an Event of
Default, the Purchaser will have the following rights and remedies:
(a)
Acceleration. The Purchaser or its assignee may, by written notice given
to the other Parties, declare the principal amount of the Bond outstanding to be immediately due
and payable and principal and interest thereon will become immediately due and payable;
provided, however, that the Purchaser or its assignee, by written notice to the other Parties, may
annul such declaration and destroy its effects and waive any such default: (i) if all covenants,
conditions and agreements with respect to which such default shall have been made shall be fully
performed, (ii) all arrears shall have been paid on any installment of interest and principal which
has been theretofore due, plus (to the extent permitted by law) interest thereon from the due
dates, and (iii) all reasonable charges and expenses of the Issuer, the Purchaser, the Depositary
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and their agents and counsel shall have been paid or provided for. Any such declaration that the
Bond is due and payable will be deemed to be a redemption of the Bond;
(b)
Suit for Judgment on the Bonds. The Purchaser will be entitled to sue
either for the specific enforcement of any covenant or agreement contained herein, or in any of
the Bond Documents, or in and of the execution of any power herein granted and/or for and
recover judgment, either before or after or during the pendency of any proceedings for the
enforcement of the lien of this Indenture or for the enforcement of any of its rights, but any such
judgment against the Issuer will be enforceable only against the funds and accounts related to
and held under this Indenture for the Bonds. There will not be authorized any deficiency
judgment against the Issuer. No recovery of any judgment by the Purchaser will in any manner
or to any extent affect the lien of this Indenture or any rights, powers or remedies of the
Purchaser hereunder, but such lien, rights, powers and remedies of the Purchaser will continue
unimpaired; and
(c)
Enforcement of Rights under Agreement. The Purchaser or its assignee
may, as assignee of specified interests of the Issuer in the Agreement, enforce any remedy
available to the Issuer under the Agreement (except the remedies of the Issuer pursuant to
Section 8.3 of the Agreement) and under any other lease, sublease, license or other grant of a
possessory or use interest in the Project Property.
No right or remedy confirmed on any Party hereunder is intended to be exclusive of any
other right or remedy confirmed on such Party hereunder, but each and every such right or
remedy will be cumulative and in addition to any other remedy given hereunder or now or
hereafter existing at law or in equity or by statute; provided, that the remedy of Purchaser in
respect of an Event of Default or other breach hereunder or any other Bond Document shall be
limited in all cases to those expressly provided in Section 902.
Section 903. Rights and Remedies of Purchaser. The Purchaser will not have the
right to institute any suit, action or proceeding in equity or at law for the enforcement of this
Indenture or for the execution of any trust related thereto or for the appointment of a receiver or
any other remedy hereunder, unless an Event of Default has occurred and is continuing of which
the Company has been notified, it being understood and intended that the Purchaser will not have
any right in any manner whatsoever to affect, disturb or prejudice the lien of this Indenture by its
actions or to enforce any right hereunder except in the manner herein provided. Nothing in this
Indenture will, however, affect or impair the right of the Purchaser to enforce the payment of the
principal of and interest on the Bond, when due or at and after the maturity thereof, or the
obligation of the Issuer to pay the principal and interest on the Bonds at the time and place,
solely from the revenues provided in this Indenture and in the Bonds.
Section 904. Issuer and Depositary Not Responsible. Neither the Issuer nor the
Depositary has any responsibility or right to act on behalf of the Purchaser with respect to any
Event of Default hereunder. All rights and remedies arising from or related to any Event of
Default are solely the rights and remedies of the Purchaser; provided that, upon request and at
the expense of the Purchaser, the Issuer will cooperate with the Purchaser in the lawful
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enforcement of such rights and remedies upon receipt of indemnity satisfactory to the Issuer in
the Issuer’s sole discretion against any out-of-pocket costs and expenses incurred by the Issuer in
its sole discretion (including any counsel fees and expenses) or liability the Issuer may incur or
suffer as a result of or in connection with such cooperation.
Section 905. Application of Moneys. All moneys received by the Purchaser pursuant
to any right given or action taken under the provisions of this Article will, after payment of the
cost and expenses of the proceedings resulting in the collection of such moneys, be applied
(i) first to pay the fees and expenses of the Issuer and the Depositary; (ii) then to pay sums
advanced by the Purchaser (other than Advances) pursuant to the Bond Documents, with interest
thereon; (iii) then to the payment of charges due the Purchaser pursuant to the Bond Documents,
and (iv) then to the payment of interest and principal and premium, if any, due and unpaid on the
Bonds. Whenever moneys are to be applied pursuant to the provisions of this Section 905, such
moneys will be applied at such times, and from time to time, as the Purchaser will determine.
Whenever the Bonds and interest thereon have been paid under the provisions of this
Section and all expenses and charges of the Purchaser, the Issuer and the Depositary (and their
respective counsel and agents) have been paid, any balance remaining will be paid to the
Company.
Section 906. Purchaser to File Proofs of Claim. In the case of any insolvency,
bankruptcy, reorganization, arrangement, adjustment, composition, or other judicial proceedings
affecting the Project Property or the Company, the Purchaser and the Issuer will, to the extent
permitted by law, be entitled to file such proofs of claims and other documents as may be
necessary or advisable in order to have claims of the Purchaser or the Issuer, respectively,
allowed in such proceedings for the entire amount due and payable by the Issuer, or by the
Company, as the case may be, under the Indenture or the Agreement, at the date of the institution
of such proceedings and for any additional amounts which may become due and payable after
such date.
Section 907. Delay or Omission; No Waiver. No delay or omission of the Purchaser
to exercise any right or power accruing upon any Event of Default will exhaust or impair any
such right or power or shall be construed to be a waiver of any such Event of Default, or
acquiescence therein; and every power and remedy given by this Indenture to the Purchaser may
be exercised from time to time and as often as may be deemed expedient by the Purchaser.
Section 908. No Waiver of One Default to Affect Another. No waiver of any Event
of Default by the Purchaser will extend to or affect any subsequent or any other then existing
Event of Default or shall impair any rights or remedies consequent thereon.
Section 909. Discontinuance of Proceedings on Default; Position of Parties
Restored. In case the Purchaser shall have proceeded to enforce any right under this Indenture
by foreclosure, entry, or otherwise, and such proceedings shall have been discontinued or
abandoned for any reason, or shall have been determined adversely to the Purchaser, then and in
every such case the Issuer and Purchaser will be restored to their former positions and rights
15

under this Indenture with respect to the Project Property and all rights, remedies, and powers of
the Purchaser will continue as if no such proceedings had been taken.
Section 910. Waivers of Events of Default. The Purchaser may, in its discretion,
waive any Event of Default and its consequences and rescind any declaration of maturity of
principal of and interest on the Bonds. In case of any such waiver or rescission, or in case any
proceeding taken by the Purchaser on account of any such Event of Default shall have been
discontinued or abandoned or determined adversely to the Purchaser, then in every such case the
Issuer and the Purchaser shall be restored to their former respective positions and rights
hereunder, and the Event of Default which was waived will be considered to be cured, but no
waiver or rescission shall extend to any subsequent or other Event of Default, or impair any right
consequent thereon.
Section 911. Lender Right to Cure Defaults. If an Event of Default has occurred and
is continuing under this Indenture of which the Company has been notified, any mortgagee or
assignee of the Company that holds an interest in the Project Property as security, including but
not limited to a Lender, shall at any time have the right, but not the obligation, to perform any act
necessary to cure any such Event of Default and to prevent the release and discharge of this
Indenture. Such right to cure must be performed no later than sixty (60) days following the
applicable cure period provided in Section 901.
ARTICLE X - THE DEPOSITARY
Section 1001. Acceptance of Duties. The Depositary accepts the duties imposed on it
by this Indenture, but only on the following express terms and conditions:
(a)
The Depositary undertakes to perform such duties and only such duties as
are specifically set forth in this Indenture and no implied covenants or obligations will be read
into this Indenture against the Depositary.
(b)
In the absence of negligence or willful misconduct on its part, the
Depositary may conclusively rely on certificates or notices furnished to the Depositary and
conforming to the requirements of this Indenture or the Agreement, as the case may be; but if
any such certificates or notices are specifically required to be furnished to the Depositary under
this Indenture or the Agreement, the Depositary will examine the same to determine whether
they conform to the requirements of this Indenture or the Agreement, as the case may be.
(c)
The Company hereby indemnifies and holds harmless the Depositary from
and against any and all loss, liability, cost, damage and expense, including, without limitation,
reasonable counsel fees, which the Depositary may suffer or incur by reason of any action, claim
or proceeding brought against the Depositary arising out of or relating in any way to this
Indenture or any transaction to which the Indenture relates unless such action, claim or
proceeding is the result of the negligence or willful misconduct of the Depositary. The
indemnification shall survive the resignation, removal and termination of the Depositary. No
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provision of this Indenture will be construed to relieve the Depositary from liability for its own
negligence or willful misconduct.
(d)
The Depositary may consult with counsel and other professionals and the
advice of such counsel and other professionals shall be full and complete authorization and
protection in respect of any action taken, suffered or omitted by the Depositary hereunder in
good faith and in reliance thereon.
(e)
The Depositary shall be under no obligation to take any action or exercise
any right or power under the Indenture unless the Company shall first have provided to the
Depositary, its directors, officers, agents and employees, security or indemnity satisfactory to the
Depositary against the costs (including without limitation reasonable fees of attorneys), expenses
and liabilities that might be incurred by the Depositary in connection herewith.
Section 1002. Compensation. The Company will pay directly to the Depositary its
reasonable fees and charges and all of its reasonable expenses (including reasonable counsel fees
and expenses).
Section 1003. Qualification. The Depositary must be an association or a corporation
organized and doing business under the laws of the United States of America or of any state and
be subject to supervision or examination by federal or state banking authorities. If at any time
the Depositary ceases to be eligible in accordance with the provisions of this Section 1003, it will
resign immediately in the manner and with the effect specified in Section 1004.
Section 1004.

Resignation and Removal.

(a)
No resignation or removal of the Depositary and no appointment of a
successor Depositary will become effective until the acceptance of appointment by the successor
Depositary under Section 1005.
(b)
The Depositary may resign at any time upon 10 business days’ written
notice to the other Parties. If an instrument of acceptance by a successor Depositary has not been
delivered to the retiring Depositary within 30 days after the giving of such notice of resignation,
the retiring Depositary may petition any court of competent jurisdiction for the appointment of a
successor Depositary.
(c)
The Depositary may be removed at any time by the Company upon 10
business days’ written notice to the other Parties.
(d)
The Depositary will be automatically removed on the occurrence of the
Completion Date of the Project and the application of all moneys on deposit in the Acquisition
Fund as provided in Section 706. No successor Depositary will thereafter be appointed and each
reference to the Depositary in this Indenture and the Agreement will thereafter be ineffective.
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(e)
If the Depositary resigns or is removed (except as provided in subsection
(d) of this Section 1004), the Company will promptly appoint a successor Depositary and give
written notice of such appointment to the Issuer, the Purchaser and the retiring or removed
Depositary.
Section 1005.

Successor Depositary.

(a)
Every successor Depositary appointed under this Indenture will execute,
acknowledge and deliver to its predecessor and the other Parties an instrument accepting such
appointment, and thereupon such successor Depositary, without any further act, will become
fully vested with all the rights, and be subject to all the obligations, of its predecessor; but such
predecessor will, nevertheless, on the request of its successor, the Issuer, the Company or the
Purchaser execute and deliver an instrument transferring to such successor Depositary all the
rights of such predecessor under this Indenture. Every predecessor will deliver all property,
including all records relating hereto, and moneys held by it under this Indenture to its successor.
The Issuer and the Purchaser will execute, acknowledge and deliver any instrument, satisfactory
to each of them, required by any successor Depositary to more fully and certainly vest in such
Depositary the rights vested in the predecessor Depositary by this Indenture.
(b)
Notwithstanding any of the foregoing provisions of this Article, any
Person qualified to act as Depositary under this Indenture with or into which the Person acting as
Depositary may be merged or consolidated, or to which the assets and business of such Person
may be sold, will automatically become the successor Depositary.
ARTICLE XI - SUPPLEMENTS AND AMENDMENTS TO INDENTURE
Section 1101. Other Supplemental Indentures. This Indenture may be supplemented
or amended only by one or more instruments executed by the Issuer, the Purchaser and the
Depositary.
Section 1102. Consent of the Company. Any supplemental indenture affecting the
rights of the Company will not be effective unless and until the Company shall have consented in
writing to the execution and delivery of such supplemental indenture.
ARTICLE XII - MISCELLANEOUS PROVISIONS
Section 1201. Notices. Any notice, demand, direction, request, consent, report or other
instrument authorized or required by any of the Bond Documents to be executed, given or filed
(excluding Uniform Commercial Code filings, recordings and other governmental filings) will be
in writing and will be deemed to have been sufficiently given or filed for all purposes of the
Bond Documents when delivered by hand delivery or overnight courier or other electronic
means, or on the third Business Day following the day on which the same has been mailed by
registered or certified mail, postage prepaid, addressed as follows:
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If to the Issuer:

CHAVES COUNTY, NEW MEXICO
Attn: County Manager
County Manager
1 St. Mary’s Place
Roswell, NM 88203
Tel: 575-624-6602
Fax: 575-624-6631
bill.williams@chavescounty.gov

with a copy to:

Stanton L. Riggs Attorney at Law, LLC
Stanton L. Riggs
P.O. Box 20068
Albuquerque, NM 87154-0068
Tel: 575-626-6287
E-mail:slriggslaw@gmail.com

If to the Purchaser:

[CHAVES COUNTY SOLAR II HOLDINGS], LLC
700 Universe Blvd.
P.O. Box 14000
Juno Beach, FL 33408-0420
Attn: Vice President, Business Management
Tel: (561) 304-5511 (for use in connection with courier
deliveries)
E-mail: [michael.sheehan@nexteraenergy.com]
Cc: Business Manager
Tel: (561) 691-3062
Email: [ dan.couch@nexteraenergy.com ]

If to the Company:

CHAVES COUNTY SOLAR II, LLC
700 Universe Blvd.
P.O. Box 14000
Juno Beach, FL 33408-0420
Attn: Vice President, Business Management
Tel: (561) 304-5511 (for use in connection with courier
deliveries)
E-mail: [michael.sheehan@nexteraenergy.com]
Cc: Business Manager
Tel: (561) 691-3062
Email: [ dan.couch@nexteraenergy.com ]
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If to the Depositary:

BOKF, NA
100 Sun Avenue NE, Suite 500
Albuquerque, NM 87102
Attention: Corporate Trust
Tel: (505) 222-8447
Email: abqct@bokf.com

Any Party may, by notice to each of the other Parties, designate any further or different
addresses to which subsequent notices, certificates or other communications are to be sent.
Receipt by the Issuer, the Company and the Depositary of a notice from a transferee of the Bonds
will constitute notice of such a different address for the Purchaser.
Section 1202. Remedies. No right or remedy conferred on any Party in any of the
Bond Documents is intended to be exclusive of any other right or remedy conferred on such
Party in any of the Bond Documents. Each such right or remedy is in addition to every other
right or remedy provided in any of the Bond Documents, or any other applicable agreement or
contract; provided, that the remedy of the Issuer or the Purchaser in respect of an Event of
Default or other breach hereunder or any other Bond Document shall be limited in all cases to
those expressly provided in Section 902 hereunder or Article VIII of the Agreement, as the case
may be. No delay or omission of any Party to exercise any such right or remedy will impair any
such right or remedy or be construed to be a waiver. Every such right or remedy may be
exercised from time to time and as often as the relevant Party may deem expedient. No waiver
by any Party of any right or remedy with respect to any default or Event of Default will extend to
or affect any other existing or subsequent default or Event of Default.
Section 1203. Beneficiaries. Nothing in any of the Bond Documents expressed or
implied is intended or is to be construed to confer upon any Person other than the Parties any
right, remedy or claim, legal or equitable.
Section 1204. Severability. In case any one or more of the provisions of any of the
Bond Documents or of the Bonds are for any reason held to be illegal or invalid, such illegality
or invalidity will not affect any other provision of any of the Bond Documents or of the Bonds,
but the Bond Documents and the Bonds will be construed and enforced as if such illegal or
invalid provision had not been contained therein. In case any covenant, stipulation, obligation or
agreement of the any Party contained in any of the Bond Documents or the Bonds is for any
reason held to be in violation of law, then such covenant, stipulation, obligation or agreement
will be deemed to be the covenant, stipulation, obligation or agreement of such Party to the full
extent permitted by law.
Section 1205. Obligations of Issuer Not Obligations of Officials Individually. No
obligation under any of the Bond Documents or the Bonds will be deemed to be an obligation of
any present or future officer (including, without limitation, County Commissioners) or employee
of the Issuer in his or her individual capacity, and no officer of the Issuer who executes the
Bonds will be personally liable on the Bonds or be subject to any personal liability or
accountability by reason of the issuance of the Bonds.
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Section 1206. Payments Due on Days That Are Not Business Days. If the date for
any payment called for under any of the Bond Documents or the Bonds is not a Business Day,
then such payment will be made on the next Business Day and no interest on such payment will
accrue for the period after the scheduled date for such payment.
Section 1207. Limitation of Issuer’s Liability. No agreements or provisions
contained in any Bond Document nor any agreement, covenant or undertaking by the Issuer
contained in any document executed by the Issuer in connection with any property of the
Company financed, directly or indirectly, out of Bond proceeds or the issuance, sale and delivery
of the Bonds will give rise to any pecuniary liability of the Issuer, its officers, employees, agents
or members of its governing body or constitute a charge against the Issuer’s general credit, or
obligate the Issuer financially in any way, except with respect to the Basic Rent, and its
application as provided under this Indenture. No failure of the Issuer to comply with any terms,
covenants or agreements in any Bond Document or in any document executed by the Issuer in
connection with the Bonds will subject the Issuer, its officers, employees, agents, and members
of its governing body to any pecuniary charge or liability except to the extent that the same can
be paid or recovered from the Basic Rent. Without limiting the requirement to perform its duties
or exercise its rights and powers under the Bond Documents upon receipt of appropriate
indemnity or payment, none of the provisions of any Bond Document will require the Issuer to
expend or risk its own funds or otherwise to incur financial liability in the performance of any of
its duties or in the exercise of any of its rights or powers under any Bond Document.
Section 1208. Successors. Wherever a Party is referred to in this Indenture, it shall be
deemed to include its successors, and all covenants and agreements in this Indenture will bind
and inure to the benefit of such Party’s successors.
Section 1209. Title, Headings. The title and headings of the articles, sections and
subdivisions of this Indenture have been used for convenience only and will not modify or
restrict any of the terms or provisions of this Indenture.
Section 1210. Consents and Approvals. In any action requiring the consent or
approval of a party to this Indenture, such consent or approval will not be unreasonably withheld.
Section 1211. Execution in Counterparts. Each of the Bond Documents may be
executed in multiple counterparts, all of which taken together will constitute one instrument.
Any Party may execute any of the Bond Documents by executing any such counterpart of such
Bond Document.
Section 1212. Applicable Law. The validity, construction and effect of each of the
Bond Documents will be governed by and construed in accordance with the laws of the State
applicable to agreements made and to be performed in the State of New Mexico.

[Signature pages follow]
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BOARD OF COUNTY COMMISSIONERS,
CHAVES COUNTY, NEW MEXICO

By: _________________________________
William E. Cavin, Chair

(SEAL)

ATTEST:

By: ________________________________
Cindy Fuller, County Clerk

CHAVES COUNTY SOLAR II, LLC,
a Delaware limited liability company

By: __________________________________
Name: ________________________________
Title: _________________________________

(Company Signature Page to Indenture)

[CHAVES COUNTY SOLAR II HOLDINGS],
LLC,
a Delaware limited liability company
as Purchaser

By: __________________________________
Name: ________________________________
Title: _________________________________

(Purchaser Signature Page to Indenture)

BOKF, NA,
as Depositary

By: _________________________________
Name: _______________________________
Title: ________________________________

(Depositary Signature Page to Indenture)

EXHIBIT A
FORM OF BOND

THIS BOND IS TRANSFERABLE ONLY UPON COMPLIANCE
WITH THE RESTRICTIVE TERMS PROVIDED BELOW
No. R-1

Up to $50,000,000
United States of America
State of New Mexico
Chaves County, New Mexico
Taxable Industrial Revenue Bonds
(CHAVES COUNTY SOLAR II, LLC Project)
Series 2022

Registered Owner: __________________________________
FINAL MATURITY DATE

INTEREST RATE

ISSUE DATE

______________, 20___

______%

______________, [2022]

Chaves County, a political subdivision of the State of New Mexico existing under the
Constitution and laws of the State of New Mexico (the “Issuer”), for value received, promises to
pay, solely from the sources described below, to [Chaves County Solar II Holdings], LLC
(together with its successors and assigns, and transferees as permitted below, the “Purchaser”)
One Hundred Ninety Million Dollars ($50,000,000) (subject to prior optional redemption as
described below) or so much of such amount as has been advanced by the Purchaser and is
outstanding and to pay, solely from such sources, to the Purchaser, interest on principal amounts
advanced with respect to this Bond from the dates of such Advances at the Interest Rate specified
above (computed on the basis of a 360-day year consisting of twelve 30-day months) until
payment of such principal amount. Interest at the rate of Five and No/100 Percent (5.00%) of the
principal amount of the Bonds outstanding shall be payable annually on each [June] 1, beginning
[June] 1, 2023, with the outstanding principal amount of the Bonds plus all interest thereon due
and payable in full on the Final Maturity Date.
This Bond is issued under and pursuant to the Constitution and laws of the State of New
Mexico, particularly NMSA 1978, Sections 4-59-1 to -16 (1975, as amended through 2021), as
amended, and under and pursuant to Ordinance ____ duly adopted by the Issuer on April 14,
2022.
The principal of, interest on and redemption price of this Bond are payable solely from
Basic Rent derived by the Issuer from the Lease Agreement dated as of _______________,
[2022] (the “Agreement”) between the Issuer and Chaves County Solar II, LLC (the
“Company”), which has been pledged and assigned by the Issuer to the Purchaser under the
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Indenture, dated as of ___________________, [2022], (together with any amendments and
supplements, the “Indenture”) among the Issuer, the Purchaser, the Company and BOKF, NA
(the “Depositary’’).
Reference is made to the Indenture and the Agreement for the provisions, among others,
with respect to the custody and application of the proceeds of the sale of this Bond, the collection
and disposition of income and other revenues, a description of the account charged with and
pledged to the payment of the principal of, interest on and redemption price of this Bond, the
nature and extent of the security, the terms and conditions under which this Bond is issued and
amounts are to be advanced with respect to this Bond by the Purchaser, and the rights, duties and
obligations of the Issuer, the Company, the Purchaser and the Depositary.
NEITHER THE FAITH AND CREDIT NOR THE TAXING POWER OF THE STATE
OF NEW MEXICO OR OF ANY OF ITS POLITICAL SUBDIVISIONS, INCLUDING THE
ISSUER, IS PLEDGED TO THE PAYMENT OF THE PRINCIPAL OF, INTEREST ON OR
REDEMPTION PRICE OF THIS BOND. THE PRINCIPAL OF, INTEREST ON AND
REDEMPTION PRICE OF THIS BOND WILL NEVER CONSTITUTE A DEBT OR
INDEBTEDNESS OF THE ISSUER WITHIN THE MEANING OF ANY PROVISION OR
LIMITATION OF THE CONSTITUTION OR LAWS OF THE STATE OF NEW MEXICO.
THIS BOND WILL NEVER CONSTITUTE OR GIVE RISE TO A PECUNIARY LIABILITY
OF THE STATE OF NEW MEXICO, ANY OF ITS POLITICAL SUBDIVISIONS OR OF THE
ISSUER OR A CHARGE AGAINST THEIR GENERAL CREDIT OR TAXING POWERS.
This Bond may be called for redemption as provided in the Indenture, at the option of the
Company as a whole or in part on any date selected by the Company, at a redemption price equal
to the principal amount to be redeemed plus interest accrued on such principal amount to the
redemption date.
If an Event of Default (as defined in the Indenture) occurs, the Purchaser may cause the
then unpaid principal amount of this Bond and all accrued interest to be immediately due and
payable as provided in the Indenture. Neither the Issuer nor the Depositary has any right or
responsibility to act on behalf of the Purchaser with respect to any Event of Default.
THIS BOND MAY BE TRANSFERRED IN WHOLE BUT NOT IN PART. SUBJECT
TO THE LAST PARAGRAPH OF SECTION 404 OF THE INDENTURE AND
NOTWITHSTANDING ANY PROVISION OF THIS BOND TO THE CONTRARY,
NEITHER THIS BOND NOR ANY INTEREST IN THIS BOND MAY BE, DIRECTLY OR
INDIRECTLY, OFFERED, SOLD, HYPOTHECATED, ENCUMBERED OR OTHERWISE
TRANSFERRED OR DISPOSED OF (INDIVIDUALLY AND COLLECTIVELY, A
‘‘TRANSFER”) EXCEPT IN COMPLIANCE WITH SECURITIES ACT OF 1933, AS
AMENDED (THE “ACT’’), AND APPLICABLE STATE SECURITIES LAWS AS
ESTABLISHED TO THE SATISFACTION OF THE ISSUER, AND ANY SUCH
PURPORTED TRANSFER OF THIS BOND WILL NOT BE EFFECTIVE UNLESS THE
TRANSFEROR PROVIDES TO THE ISSUER, THE DEPOSITARY AND THE COMPANY
(A) AN OPINION, IN FORM AND SUBSTANCE SATISFACTORY TO THE ISSUER,
FROM LEGAL COUNSEL EXPERIENCED IN SECURITIES LAWS MATTERS, WHICH
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COUNSEL MUST BE SATISFACTORY TO THE ISSUER, TO THE EFFECT THE
TRANSFER COMPLIES WITH THE ACT AND APPLICABLE STATE SECURITIES LAWS
AND (B) WRITTEN REPRESENTATIONS FROM THE TRANSFEREE, IN FORM AND
SUBSTANCE SATISFACTORY TO THE ISSUER, NECESSARY TO ESTABLISH SUCH
COMPLIANCE.
All acts, conditions and things required to happen, exist and be performed precedent to
and in the issuance of this Bond and the execution of the Indenture have happened, exist and
have been performed as so required.
The validity, construction and performance of this Bond are governed by the law of New
Mexico applicable to agreements made and to be performed in New Mexico.
CHAVES COUNTY, NEW MEXICO

By: _________________________________
William E. Cavin, Chair

(SEAL)

ATTEST:

By: ________________________________
Cindy Fuller, County Clerk
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SCHEDULE OF ADVANCES AND PAYMENTS

Date

Amount
Of Advance

Amount of
Principal
Payment or
Redemption
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Resulting
Principal
Amount

Notation
Made By

EXHIBIT B
REQUISITION AND CERTIFICATE NO. ____

To:

[Chaves County Solar II Holdings], LLC, as Purchaser
BOKF, NA, as Depositary

The undersigned, pursuant to the Indenture dated as of ____________, [2022] (the
“Indenture”), among CHAVES COUNTY, NEW MEXICO (the “Issuer”), [CHAVES COUNTY
SOLAR II HOLDINGS], LLC (the “Purchaser’’), CHAVES COUNTY SOLAR II, LLC (the
“Company”) and BOKF, NA (the “Depositary”), requests on behalf of the Company, the
disbursement of $__________ from the Acquisition Fund (as defined in the Indenture) to pay the
following costs and expenses (or to reimburse the Company for payment of such costs and
expenses) related to the Project (as defined in the Indenture) or to the issuance of the Bond (as
defined in the Indenture):

Amount

General Classification
Of Expenditure

Payee

$

Amount of this requisition: $_________________________
The undersigned certifies that:
(1)
obligations in the stated amounts were incurred for Related Costs (as
defined in the Indenture) and are due and payable (or, if the Company is indicated as the Payee,
were duly paid by the Company) and that each item is a proper charge against the Acquisition
Fund and has not been the subject of a previous withdrawal from the Acquisition Fund;
(2)
to the best knowledge of the undersigned there has not been filed with or
served upon the Issuer or the Company notice of any lien, right or attachment upon, or claim
affecting the right of any such payee to receive payment of, the respective amounts stated in such
requisition which has not been released or will not be released simultaneously with the payment
of such obligation; and
(3)
with respect to any item for payment for labor or to contractors, builders
or materialmen, (i) the obligations stated have been properly incurred, (ii) such work was
actually performed or such materials or supplies were actually furnished or installed in or about
the Project, and (iii) either such materials or supplies are not subject to any lien or security
interest or any such lien or security interest will be released or discharged upon payment of this
requisition.
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DATED: _____________________________
CHAVES COUNTY SOLAR II, LLC
a Delaware limited liability company

___________________________________
Authorized Company Representative
Acknowledged:
BOKF, NA

____________________________________
By: ________________________________
Its: ________________________________
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EXHIBIT C
COMPLETION CERTIFICATE
The undersigned Authorized Company Representative, pursuant to Section 706 of the
Indenture, dated as of ___________________, [2022] (the “Indenture”), among CHAVES
COUNTY, NEW MEXICO, [CHAVES COUNTY SOLAR II HOLDINGS], LLC, as Purchaser,
CHAVES COUNTY SOLAR II, LLC (the “Company”) and BOKF, NA, as Depositary, states
that, except for specified amounts remaining in the Acquisition Fund for any specified Related
Costs as described in Appendix A hereto incurred by the Company, but not now due and
payable, the Project is complete and all costs of labor, services, materials and supplies in
connection with the Project Property have been paid for or provisions have been made for their
payment. After the transfer of remaining moneys in the Acquisition Fund to the Company
pursuant to Section 706 of the Indenture, the Company will have sole responsibility for the
payment of any Related Cost in excess of the amount specified to be retained in the Acquisition
Fund.
Moneys set aside for payment of pending expenses equal $__________________ and
total disbursements equal $__________________.

DATED: _________________________

CHAVES COUNTY SOLAR II, LLC

_____________________________________
Authorized Company Representative
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EXHIBIT D
CERTIFICATE OF QUALIFIED INVESTOR

Chaves County, New Mexico
BOKF, NA, as Depositary
CHAVES COUNTY SOLAR II, LLC
Re:

Chaves County, New Mexico Taxable Industrial Revenue Bonds (Chaves County Solar
II, LLC Project), Series 2022

Please be advised that the undersigned is purchasing the captioned Series 2022 Bonds
(hereinafter referred to as the “Bonds”). Such purchase is for the account of the undersigned, for
the purpose of investment and not with a present intent for distribution or resale. In the event
that the undersigned transfers such Bonds, the undersigned shall comply with all provisions of
the Indenture dated as of __________________ , [2022] (as amended from time to time, the
“Indenture”), among Chaves County, New Mexico (the “Issuer”), [CHAVES COUNTY SOLAR
II HOLDINGS], LLC, as Purchaser, CHAVES COUNTY SOLAR II, LLC (the “Company”) and
BOKF, NA, as Depositary (the “Depositary”), as described in the Bonds. The undersigned
assumes all responsibility for complying with any applicable federal and state securities laws in
such regard and must present to the Depositary, the Issuer and the Company a Certificate of
Qualified Investor executed by the proposed transferee, among other things as may be required
by the agreements authorizing the Bonds, before such transfer will be effective.
The undersigned acknowledges that it is one of the following:
1.
a bank as defined in Section 3(a)(2) of the Securities Act of 1933, as amended
(the “Securities Act”), or savings and loan association or other institution as defined in Section
3(a)(S)(A) of the Securities Act, whether acting in its individual or fiduciary capacity; broker or
dealer registered pursuant to Section 15 of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”); insurance company as defined in Section 2(13) of the Securities Act; insurance
company as registered under the Investment Company Act of 1940 or a business development
company as defined in Section 2(a)(48) of that Act; Small Business Investment Company
licensed by the U.S. Small Business Administration under Section 301(c) or (d) of the Small
Business Investment Act of 1958; plan established and maintained by a state, its political
subdivision, or any agency or instrumentality of a state or its political subdivision, for the benefit
of its employees, if such plan has total assets in excess of $5,000,000; employee benefit plan
within the meaning of the Employee Retirement Income Security Act of 1974 if the investment
decision is made by a plan fiduciary, as defined in Section 3(21) of such Act, which is either a
bank, savings and loan association, insurance company, or registered investment adviser, or if
the employee benefit plan has total assets in excess of $5,000,000 or, if a self-directed plan, with
investment decisions made solely by persons that are accredited investors;
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2.
a private business development company as defined in Section 202(a)(22) of the
Investment Advisers Act of 1940;
3.
an organization described in Section 501(c)(3) of the Internal Revenue Code with
total assets in excess of $5,000,000;
4.
a natural person whose individual net worth, or joint net worth with that person’s
spouse, at the time of this purchase exceeds $1,000,000, excluding the value of the primary
residence of such person;
5.
a natural person who had an individual income in excess of $200,000 in each of
the two most recent years or joint income with the person’s spouse in excess of $300,000 in each
of those years and who reasonably expects reaching the same income level the current year; or
6.
one or more of the following, as indicated, that it is acting for its own account or
the accounts of other Qualified Institutional Buyers and that it in the aggregate owns and/or
invests on a discretionary basis at least $100 million in securities of issuers that are not affiliated
with the Company:
(a)

an insurance company, as defined in Section 2(13) of the Securities Act;

(b)
an investment company registered under the Investment Company Act of
1940, as amended, or any business development company as defined in Section 2(a)(48) of that
Act;
(c)
a Small Business Investment Company licensed by the U.S. Small
Business Administration under Section 301(c) or (d) of the Small Business Investment Act of
1958;
(d)
a plan established and maintained by a state, its political subdivision or
any agency or instrumentality of a state or its political subdivisions, for the benefit of its
employees;
(e)
an employee benefit plan within the meaning of Title I of the Employee
Retirement Income Security Act of 1974;
(f)
a trust fund whose trustee is a bank or trust company and whose
participants are exclusively plans of the types identified in Paragraph (d) or (e) above, and not a
trust fund that includes as participants individual retirement accounts or H.R. 10 plans;
(g)
a business development company as defined in Section 202(a)(22) of the
Investment Advisers Act of 1940 (the “Investment Advisers Act”);
(h)
an organization described in Section 501(c)(3) of the Internal Revenue
Code, a corporation (other than a bank as defined in Section 3(a)(2) of the Securities Act or a
savings and loan association or other institution referenced in Section 3(a)(5)(A) of the Securities
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Act or a foreign bank or savings and loan association or equivalent institution), partnership or
similar business trust; or
(i)

an investment adviser registered under the Investment Advisers Act;

7.
a dealer registered pursuant to Section 15 of the Exchange Act, acting for its own
account or the accounts of other qualified institutional buyers, that in the aggregate owns and
invests on a discretionary basis at least $10 million of securities of issuers that are not affiliated
with the dealer, provided that securities constituting the whole or a part of an unsold allotment to
or subscription by a dealer as a participant in a public offering shall not be deemed to be owned
by such dealer; or
8.
a dealer registered pursuant to Section 15 of the Exchange Act acting in a riskless
principal transaction on behalf of a qualified institutional buyer; or
9.
an investment company registered under the Investment Company Act, acting for
its own account or for the accounts of other qualified institutional buyers, that is part of a family
of investment companies which own in the aggregate at least $100 million in securities of
issuers, other than issuers that are affiliated with the investment company or are part of such
family of investment companies. “Family of investment companies” means any two or more
investment companies registered under the Investment Company Act, except for a unit
investment trust whose assets consist solely of shares of one or more registered investment
companies, that have the same investment adviser (or, in the case of unit investment trusts, the
same depositor), provided that, for purposes of this section:
(a)
each series of a series company (as defined in Rule 18f-2 under the
Investment Company Act) shall be deemed to be a separate investment company; and
(b)
investment companies shall be deemed to have the same adviser (or
depositor) if their advisers (or depositors) are majority-owned subsidiaries of the same parent, or
if one investment company’s adviser (or depositor) is a majority-owned subsidiary of the other
investment company’s adviser (or depositor);
10.
an entity, all of the equity owners of which are qualified institutional buyers,
acting for its own account or the accounts of other qualified institutional buyers; or
11.
a bank as defined in Section 3(a)(2) of the Securities Act, any savings and loan
association or other institution as referenced in Section 3(a)(5)(A) of the Securities Act, or any
foreign bank or savings and loan association or equivalent institution, acting for its own account
or the accounts of other qualified institutional buyers, that in the aggregate owns and invests on a
discretionary basis at least $100 million in securities of issuers that are not affiliated with it and
that has an audited net worth of at least $25 million as demonstrated in its latest annual financial
statements, as of a date not more than 16 months preceding the date of sale in the case of a U.S.
bank or savings and loan association, arid not more than 18 months preceding such date of sale
for a foreign bank or savings and loan association or equivalent institution; or
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12.
any entity that is acquiring the Bond for the purpose of facilitating investment
therein by “qualified institutional buyers” as defined under Rule 144A promulgated under the
Securities Act; or
13.

The parent, affiliate or subsidiary of Chaves County Solar II, LLC.

The undersigned further acknowledges that (i) interest on the Bonds is not exempt from
gross income for federal income tax purposes, and (ii) an opportunity was available to obtain and
that the undersigned has obtained all materials which were regarded as necessary to evaluate the
merits and risks of investment in the Bonds and after such evaluation, the undersigned
understands and knows that investment in the Bonds involves certain risks, including, but not
limited to, those related to limited security and source for payment of the Bonds and the probable
lack of any secondary market for the Bonds.
The undersigned acknowledges, warrants and represents that the undersigned is
experienced in transactions such as those relating to the Bonds and that the undersigned is
knowledgeable and fully capable of independently evaluating the risks involved in investing in
the Bonds. The undersigned further acknowledges that neither the Issuer nor any of its officials,
counsel, agents or consultants is responsible for any information contained in or omitted from the
materials furnished, whether directly or by any other means, relating to the Bonds and
acknowledges that the undersigned will not look and has not looked to any of them to obtain
such information on its behalf.
[CHAVES COUNTY SOLAR II HOLDINGS], LLC,
a Delaware limited liability company
By: CHAVES COUNTY SOLAR II, LLC,
a Delaware limited liability company
its sole member
By: NEXTERA ENERGY RESOURCES, LLC
A Delaware limited liability company
its sole member

By: __________________________________
Name: _______________________________
Title: ________________________________

Address for Notices and
Payment of principal and interest:
Attn: _____________________
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AGENDA ITEM: _________

2022 Chaves County Annual Road Hearing

MEETING DATE: April 14, 2022

STAFF SUMMARY REPORT

ACTION REQUESTED BY:

Public Services Director

ACTION REQUESTED:

Consideration of all 2022 Road Hearing requests

ITEM SUMMARY:
Having received the applications for the 2022 Annual Chaves County Road Hearing it is
requested that the Commission hear any public input regarding the requested roads.
This is a public hearing which was properly advertised per statute requirements.

SUPPORT DOCUMENTS: Copy of applications, Freeholder summary report

SUMMARY BY:

Mac Rogers

TITLE:

Public Services Director

Public Services

COMMISSIONERS

#1 St. Mary’s Place
Chaves County Admin. Bldg.
Roswell, NM 88203
Phone (575)-624-6600

Dara Dana • District 1
T Calder Ezzell Jr • District 2
Jeff Bilberry • District 3
Dick Taylor • District 4
William E. Cavin • District 5

Public Services Director
Mac Rogers

Joseph R. Skeen Building

County Manager
Bill Williams

2022 Freeholder Report Summary

Road Vacation Application #1: Peter Ambs is requesting the vacation of Hemlock Avenue
(approx.. 630 ft) from 37th Street to 38th Street. Freeholders unanimously recommend that this
application be APPROVED.

Road Vacation Application #2: John F. Gilmore is requesting the vacation of Adobe Trail Road
(approx. 1450 ft). Freeholders unanimously recommend that this application be APPROVED.

Road Maintenance Status Change Application #3: Martin Contreras is asking for the County to
assume maintenance of Palacio Street. (approx. 400 ft). Freeholders unanimously recommend
that this application be APPROVED.

Road Maintenance Status Change Application #4: Buena Vida Improvement Association is
asking for the County to assume maintenance of Loma Linda (approx. 570 ft) from end of
pavement to Mistico Lane. Freeholders unanimously recommend that this application be
APPROVED.

Road Maintenance Status Change Application #5: Buena Vida Improvement Association is
asking for the County to assume maintenance of Via Del Sol (approx. 1500 ft) from Alta Vista
Lane. Freeholders unanimously recommend that this application be APPROVED.

Road Maintenance Status Change Application #6: Buena Vida Improvement Association is
asking for the County to assume maintenance of Las Flores (approx. 3061 ft) from Tierra Grande
to end of pavement. Freeholders unanimously recommend that this application be APPROVED.

Road Vacation Application #7: Shirley Mcintosh is requesting the vacation of (approx. 600 ft)
of Aspen Road from 37th Street to 38th street. Freeholders unanimously recommend that this
application be APPROVED.

Item #

5

Agreement A-22-003 between Chaves
County and ASA Architects for Design
Professional Services for the new Public
Health Office

Meeting Date: 04/17/2022

STAFF SUMMARY

______________________________________________________________________________
REQUESTED BY:

Sandra Rodriguez, CPO
Purchasing Director

ACTION REQUIRED:
Approve Agreement A-22-003
______________________________________________________________________________
SUMMARY:
On March 17, 2022, the Commission awarded RFP-22-002 for Design Professional Services –
Public Health Office to ASA Architects. Agreement A-22-003 is the contract for those services.
Contract is within budget. Staff recommends approval of Agreement A-22-003.

______________________________________________________________________________
SUPPORT DOCUMENTS: Agreement A-22-003
______________________________________________________________________________
Submitted by:
Title:

Sandra Rodriguez, CPO
Purchasing Director

Item #

6

Agreement A-22-004 between Chaves
County and Desert Peak Architects for
Design Professional Services for PVRCC

Meeting Date: 04/17/2022

STAFF SUMMARY

______________________________________________________________________________
REQUESTED BY:

Sandra Rodriguez, CPO
Purchasing Director

ACTION REQUIRED:
Approve Agreement A-22-004
______________________________________________________________________________
SUMMARY:
On March 17, 2022, the Commission awarded RFP-22-001 for Design Professional Services –
Pecos Valley Regional Communications Center. Agreement A-22-004 is the contract for those
services. Contract is within budget. Staff recommends approval of Agreement A-22-004.

______________________________________________________________________________
SUPPORT DOCUMENTS: Agreement A-22-004
______________________________________________________________________________
Submitted by:
Title:

Sandra Rodriguez, CPO
Purchasing Director

AGENDA ITEM:

MEETING DATE:

Resolution R-22-019 Approving
Changes to Personnel Charts
and
Revised
Position
Specifications
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April 14, 2022
STAFF SUMMARY REPORT

_____________________________________________________________________
ACTION REQUESTED BY:

Emma Dominguez

ACTION REQUESTED:

Approve Resolution

_____________________________________________________________________
ITEM SUMMARY:
This resolution incorporates Chart A and B approved in the final budget for fiscal year
2021-2022. The charts have been changed to reflect the renaming of the Microfilm &
Software Tech as well as the Recording & Filing Supervisor. Updates to the job
specifications for the positions are to be more in line with their current responsibilities and
duties. Both positions will remain on their current wage level unchanged.
Staff recommends approval of Resolution R-22-019.

______________________________________________________________________
SUPPORT DOCUMENTS:
Resolution R-22-019
Chart A and B
Position Specifications
______________________________________________________________________
Emma Dominguez
SUMMARY
BY:
TITLE:

Human Resources Director

RESOLUTION R-22-019
APPROVING CHANGES TO PERSONNEL CHARTS
WHEREAS, Chaves County Ordinance #8, the Chaves County Personnel Policy
requires approval by resolution of the Chaves County Commission for certain personnel
changes, and
WHEREAS, the final budget for fiscal year 2021-2022 was approved at the July 15,
2021 Commission meeting which included various upgrades to positions and modifications to
existing charts; and
WHEREAS, the following positions have been renamed: Microfilm & Software Tech to
Recording & Filing Supervisor, and Recording & Filing Supervisor to Probate Clerk Deputy;
and
WHEREAS, Personnel Charts and job specifications have been modified accordingly.
NOW THEREFORE BE IT RESOLVED by the Board of Chaves County
Commissioners that the Personnel Charts and job specifications reflect the changes listed
above effective April 14, 2022.
DONE this 14th day of April, 2022.
BOARD OF CHAVES COUNTY COMMISSIONERS
___________________________________

William E. Cavin, Chairman

________________________________
Jeff Bilberry, Vice-Chairman
ATTEST:

_____________________
Cindy Fuller
County Clerk

________________________________
Dara Dana, Member
________________________________
T. Calder Ezzell Jr, Member
________________________________
Richard C. Taylor, Member

CHART A
CHAVES COUNTY GOVERNMENT
ORGANIZATIONAL STRUCTURE &
MANPOWER ALLOCATION

FY 21-22
EFFECTIVE 04/14/2022

COUNTY
COMMISSION

COUNTY
ASSESSOR

COUNTY
TREASURER

COUNTY
CLERK

COUNTY
SHERIFF

(5 Elected Officials)
General Government

(Elected Official)
Assessor's Office 10.5

(Elected Official)
Treasurer's Office 4.5

(Elected Official)
Clerk's Office 8

(Elected Official)
Sheriff's Office 53

Chief Deputy

1

Administration
Admin Deputy Assessor

5.5
1

Deputy Assessor
Mapper / GIS
GIS Mapper Tech

2.5
1
1

Property Appraisal

4

Chief Appraiser
Appraiser

Chief Deputy

1

Senior Accountant
Deputy Treasurer

1
2.5

Chief Deputy
B.O.E. Chief
B.O.E. Deputy

1
1
Recording & Filing Supevisor 1
Probate Clerk Deputy
1
Deputy Clerk
3

1
3

Total Elected Officials
Commissioners
Sheriff
Clerk

5
1
1

1

10

Probate Judge
Assessor
Treasurer

1
1
1

Chaves County Government Employees
Total Authorized Positions
247
Commission Employees
171
Elected Official Employees
76

Chief Deputy

Administration
Sheriff's Administrator

Lieutenant
Sheriff Clerk
Animal Control Ofc.
Civil Process Server
Evidence Custodian
Patrol/Investigation
Sergeant
Deputy Patrol
Deputy SRO
Desk Deputy
CID
Narcotics

PROBATE
JUDGE
(Elected Official)
1

14
1
4
5
2
1
1

38

4
17
2
1
4
2
Court Security/Transports 6
Civil
2

CHART B - EFFECTIVE 04/14/2022
GENERAL WAGE & POSITION CLASSIFICATION CHART FY 21-22
WAGE LEVEL

GENERAL GOVERNMENT

L
32,779 – 50,218
15.76 – 24.14/hr

Senior Accountant,
Continuum/DWI Coordinator (E)

K
31,527 – 48,967
15.16 – 23.54/hr

Executive Assistant P&Z, Facility
Maintenance Foreman

J
30,254 – 47,672
14.55 – 22.92/hr

Project Specialist

I
29,023 – 46,463
13.95 – 22.34/hr

ROAD

DETENTION
Office Administrator

TREASURER

HVAC Technician, Community
Service Tech

G
26,435 – 43,875
12.71 – 21.09/hr

Finance Officer

CLERK

Executive Assistant

FLOOD

Executive Assistant

BOE Deputy

GIS Mapper Tech

Administrative
Services Manager

Recording & Filing
Supervisor

Administrative
Assistant

Administrative
Deputy Assessor

F
25,226 – 42,644
12.13 – 20.50/hr

Probate Clerk
Deputy

Property & Evidence
Custodian

Deputy Clerk

Sheriff Clerk, Animal
Control Officer

Appraiser

Facility Maintenance, Eligibility
Officer, Executive Secretary

Detention Clerk

Deputy Treasurer

Deputy Assessor

D
22,659 – 40,098
10.89 – 19.28/hr
C
21,407 – 38,846
10.29 – 18.68/hr

SHERIFF

Senior Accountant

Public Services Administrator,
Benefits Administrator, Electrician,
Court Compliance Officer, DWI/
Court Services Tech, Facility
Maintenance Lead Tech-Detention

H
27,729 – 45,169
13.33 – 21.72/hr

E
23,932 – 41,371
11.51– 19.89/hr

ASSESSOR

Civil Process Server

Custodian

AT WILL POSITIONS:
Chief Financial Officer
County Manager*
Detention Administrator
Deputy Administrator/Major (Detention)
Human Resources Director
IT Director
Planning & Zoning Director
Public Services Director
Sheriff’s Administrator
.

LEGEND:
(E) Exempt

At Will – Appointed, serves at the pleasure of the County Manager or Elected Official

* Contract Position

NOTE: All positions on chart are entry level positions

POSITION TITLE:
Probate Clerk Deputy
DEPARTMENT:
Administrative

DIVISION:
Recording and Filing
REPORTS TO:
County Clerk
FLSA STATUS:
Non-Exempt

CHAVES COUNTY POSITION SPECIFICATION SUMMARY
POSITION SUMMARY
Provide general information to the public about the probate process and laws but give no legal
advice. Work closely with the Probate Judge and Clerk to assure that probate documents are
filed correctly. Deal with the public in a professional and courteous manner.
ESSENTIAL DUTIES AND RESPONSIBILITIES
Tasks include but are not limited to:
• Responsible for departmental functions including general secretarial duties such as
typing, filing, and answering phones as well as providing professional customer service.
• Know and understand County Personnel Policy and departmental policies pertinent to the
position and perform all related work as required.
• Responsible for all preparation of documents, records and correspondence pertinent to
specific assigned department.
• Responsible for indexing, bookkeeping, inputting various records, files, and deed
descriptions.
• Reception of records and reporting
• Employee must know and understand the statutes and regulations as they pertain to the
administration of probates and help to train office staff.
SUPERVISORY CONTROLS
• This position performs under the general supervision of the County Clerk and Chief
Deputy Clerk who may provide assignments and instructions, determine objectives,
priorities, and deadlines, and assist the employee with unusual situations. The employee
uses own initiative and judgement to perform work in an independent and timely manner
in accordance with precedents and established policies and procedures.
QUALIFICATIONS
Education/Training/Experience:
• High school diploma or GED; four (4) years’ supervisory experience.
• Experience Substitution: Up to two (2) years college/48 hours course work can be
substituted for two (2) years’ experience
• Licenses/Certification: Valid NM driver’s license with a good driving record
• Desire able Qualifications: Knowledge related to public documents.
• Other: Post offer drug analysis. Driver’s license and criminal background investigation

OTHER REQUIREMENTS
Knowledge, Skills, and Abilities Required:
• Ability to read, write, and understand written and oral instructions.
• Ability to effectively communicate orally and in writing in English.
• Ability to read and input various records, deed descriptions and technical records.
• Ability to use reproduction equipment and microfilm viewers.
• Highly proficient in the use of personal computers and computer software products.
• Work well with ever changing priorities and/or situations.
• Interact with the public and occupants of the County building in a professional and
friendly manner.
• Work independently using good judgement and decision-making skills.
• Must be able to work with maximum accuracy and efficiency, have strong organizational
and public relations skills and be able to effectively safeguard confidential information.
• Employee must know and understand the positions they supervise.
• Employee must know and understand County personnel policy as well as all County and
departmental policies pertinent to the position.
• May require some out-of-town travel for training.
• Must be able to maintain an acceptable attendance record, be punctual and meet
established deadlines.
SAFETY REQUIREMENTS
This position must comply with all safety guidelines of Chaves County.
PHYSICAL DEMANDS
The work is sedentary, typically requiring the employee to be able to sit comfortably to do the
work. There may be some walking, stooping, standing, bending, carrying of light items, or
driving an automobile. Talking, hearing, and seeing are essential to the performance of the job.
WORK ENVIRONMENT
Work for this position is performed indoors. The work area is adequately lighted, heated, and
ventilated and involves typical risks associated with an office environment that require normal
safety precautions and safe work practices.
EMPLOYEE ACKNOWLEDGEMENT
I have read my job description and understand my assigned responsibilities and have been
given a copy of this job description. I certify by my signature below that I understand the
demands and expectations of the position and to the best of my knowledge I am able to
perform the essential functions of this job.
Accepted by: ________________________________________

Date: __________________

“Equal Employment Opportunity Employer”
We consider applicants for all positions without regard to race, color, religion, creed, gender, national origin, age,
disability, marital or veteran status, sexual orientation, gender identity, or any other legally protected class.

POSITION TITLE:
Recording and Filing
Supervisor
DEPARTMENT:
Administrative

DIVISION:
Recording and Filing
REPORTS TO:
County Clerk
FLSA STATUS:
Non-Exempt

CHAVES COUNTY POSITION SPECIFICATION SUMMARY
POSITION SUMMARY
Responsible for document verification, monthly invoicing and reporting, and digital data
distribution. Oversees the work of the deputy clerks and trains new hires.
ESSENTIAL DUTIES AND RESPONSIBILITIES
Tasks include but are not limited to:
• Responsible for departmental functions including general secretarial duties such as
typing, filing, and answering phones as well as providing professional customer service.
• Know and understand County Personnel Policy and departmental policies pertinent to the
position and perform all related work as required.
• Responsible for indexing, bookkeeping, inputting various records, files and deed
descriptions as well as proper reporting to the Treasurer’s Office.
• Reception of records and reporting.
• Must have some knowledge of Probate Laws and Election Code.
• Responsible for overseeing the filing of electronically recorded documents.
• Responsible for off-site backup CD’s of all records.
• Responsible for overseeing that all documents containing PPII are properly redacted.
• Responsible for monthly invoicing.
• Prepare payroll in the absence of the Clerk, Chief Deputy, and Bureau of Elections Chief.
SUPERVISORY CONTROLS
• This position performs under the general supervision of the County Clerk and Chief
Deputy Clerk who may provide assignments and instructions, determine objectives,
priorities and deadlines, and assist the employee with unusual situations. The employee
uses own initiative and judgement to perform work in an independent and timely manner
in accordance with precedents and established policies and procedures.
• This position provides close to general supervision of subordinates.
QUALIFICATIONS
Education/Training/Experience:
• High school diploma or GED; three (3) years’ experience in IT or recording and filing.
• Experience Substitution: Up to two (2) years college/48 hours course work can be
substituted for two (2) years’ experience
• Licenses/Certification: Valid NM driver’s license with a good driving record.
• Desire able Qualifications: Knowledge related to public documents.
• Other: Post offer drug analysis. Driver’s license and criminal background investigation

OTHER REQUIREMENTS
Knowledge, Skills, and Abilities Required:
• Ability to read, write, and understand written and oral instructions.
• Ability to effectively communicate orally and in writing in English.
• Ability to read and input various records, deed descriptions and technical records.
• Ability to use reproduction equipment and microfilm viewers.
• Highly proficient in the use of personal computers and computer software products.
• Work well with ever changing priorities and/or situations.
• Interact with the public and occupants of the County building in a professional and
friendly manner.
• Work independently using good judgement and decision-making skills.
• Must be able to work with maximum accuracy and efficiency, have strong organizational
and public relations skills and be able to effectively safeguard confidential information.
• Employee must know and understand the positions they supervise.
• Employee must know and understand County personnel policy as well as all County and
departmental policies pertinent to the position.
• May require some out of town travel for training.
• Must be able to maintain an acceptable attendance record, be punctual and meet
established deadlines.
SAFETY REQUIREMENTS
This position must comply with all safety guidelines of Chaves County.
PHYSICAL DEMANDS
The work is sedentary, typically requiring the employee to be able to sit comfortably to do the
work. There may be some walking, stooping, standing, bending, carrying of light items, or
driving an automobile. Talking, hearing, and seeing are essential to the performance of the job.
WORK ENVIRONMENT
Work for this position is performed indoors. The work area is adequately lighted, heated, and
ventilated and involves typical risks associated with an office environment that require normal
safety precautions and safe work practices.
EMPLOYEE ACKNOWLEDGEMENT
I have read my job description and understand my assigned responsibilities and have been
given a copy of this job description. I certify by my signature below that I understand the
demands and expectations of the position and to the best of my knowledge I am able to
perform the essential functions of this job.
Accepted by: ________________________________________

Date: __________________

“Equal Employment Opportunity Employer”
We consider applicants for all positions without regard to race, color, religion, creed, gender, national origin, age,
disability, marital or veteran status, sexual orientation, gender identity, or any other legally protected class.
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Item # 9

Position Description for Assistant
Flood Superintendent

Meeting Date: April 14, 2022

STAFF SUMMARY
______________________________________________________________________________
REQUESTED BY:

Bill Williams
County Manager

ACTION REQUIRED:
Approve Request
______________________________________________________________________________
SUMMARY:
The Flood Commissioner and Flood Superintendent are requesting the creation of the Assistant
Flood Superintendent position. This position would allow the Flood Superintendent to hire and
train an individual to replace him when he retires. This would be an At-Will position hired and
directly supervised by the Flood Superintendent.

Staff recommends approval.
______________________________________________________________________________
SUPPORT DOCUMENTS: Assistant Flood Superintendent
______________________________________________________________________________
Submitted by:

Bill Williams

Title:

County Manager

POSITION SPECIFICATION SUMMARY
POSITION TITLE:
DIVISION:
DEPARTMENT:
REPORTS TO:
FLSA STATUS:

Assistant Flood Superintendent
Flood Commission
Flood Control
Flood Superintendent
Exempt

Approved: __________________________________________
Commissioner

Date: ______________________

POSITION SUMMARY
Supervisory position responsible for administrative, logistical, project planning and support, with the ability to exercise
independent judgment for all departmental operations involving flood control repair, maintenance, and construction.
Manages all projects, as assigned, by Flood Commissioner and Superintendent. Act on behalf of Superintendent when
absent.
ESSENTIAL DUTIES AND RESPONSIBILITIES
Tasks include but are not limited to:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Provide all levels of support to Commissioner, Superintendent, and supervision of staff including all
correspondence, presentations, and public interaction.
Must build and cultivate professional relationships with Chaves County, City of Roswell, FEMA, US Corps of
Engineers, NM State Engineer, and other officials.
Ensure that appropriate planning methods and techniques are used for repair, construction, and maintenance and
that all personnel are performing duties as required.
Responsible for management during emergencies and floods.
Responsible for review of development plats located within the flood plain.
Assist in the development and management of the departmental budget.
Monitor all fiscal records; bank reconciliation, accounts payable, accounts receivable, payroll and purchasing.
Facilitate and distribute monthly and annual fiscal reports.
Facilitate monthly and annual fuel usage and mileage reports.
Facilitate heavy equipment and fleet vehicle maintenance schedule.
Assign scheduled maintenance of heavy equipment and fleet vehicles.
Oversee the documentation, maintenance, and repair of heavy equipment and fleet vehicles.
Inventory heavy equipment, parts, supplies and office equipment.
Facilitate annual replacement schedule for heavy equipment and fleet vehicles
Facilitate the sale/auction of used equipment and vehicles.
Assure that materials, equipment, GIS mapping, utility locates, clearances and documentation are managed for all
projects.
Purchasing in accordance with County purchasing policies.
Assure compliance with personnel policy, employee discipline, payroll operations.
Ensure that safety policies and procedures are enforced and updated as projects require.
Oversees office when Superintendent is absent.

QUALIFICATIONS
•
•
•
•

Education/Training/ Experience: High School Diploma or G.E.D. and four (4) years’ experience.
Experience Substitution: Up to four (4) years college/96 hour’s coursework can be substituted for four (4) years’
experience.
Licenses/Certification: Valid N.M. driver’s license with a good driving record.
Other: Post offer Drug Analysis Test. Driver’s license, Employment and Criminal Background Investigation.

Assistant Flood Superintendent
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DESIRABLE QUALIFICATIONS
•
•
•
•
•
•
•
•

Bachelor’s degree from an accredited college or university.
Engineering background or education.
Hydrology background or experience.
Flood Plain Manager Certification.
Highly skilled in writing and mathematics.
Proficient in ArcGis.
Civil Engineering project cost estimating experience.
Class A CDL and heavy equipment experience.

REQUIRED KNOWLEDGE, SKILLS, AND ABILITIES
•
•
•
•
•
•
•
•
•
•
•

Highly proficient with personal computer and Microsoft Office applications.
Read, write, and understand written and oral instructions.
Ability to communicate orally and in writing in English.
Work well with ever changing priorities and/or situations.
Interact with the general public, various officials and County employees in a professional and friendly manner.
Must be detail oriented, work with minimal guidance and maximum accuracy.
Must have strong organizational and public relations skills.
Must be able to effectively safeguard confidential information.
Employee must know and understand County Personnel policy as well as all county and departmental policies
pertinent to the position.
May require some out of town travel for training.
Must be able to maintain an acceptable attendance record, be punctual and meet established deadlines.

Safety requirements: This position must comply with all safety guidelines of Chaves County.
Physical demands: The work is both sedentary and may require a variety of physical activities, generally involving
muscular strain, such as walking, standing, stooping, sitting, reaching, etc. Talking, hearing, and seeing are essential to the
performance of the job. Common eye, hand, finger dexterity is required. Mental application utilizes memory for details,
verbal instructions, discriminating thinking. Frequent local travel required in normal course of job performance. Strength of
arms, hands, legs, and back required in the performance of essential functions.
Work environment: Work for this position is generally performed indoors with some work outside. The work area is
adequately lighted, heated, and ventilated and involves typical risks associated with an office environment that require
normal safety precautions and safe work practices. The outdoor work surfaces are subject to wet or dry natural ground,
uneven terrain, landscaped areas, or asphalt and concrete surfaces. Exposure to weather, dust, fumes, electrical currents,
and machine noises.
At-Will exempt position: This is an at-will, exempt position appointed by the Flood Control Superintendent. As a condition
of employment this position requires 40-hours per week. However, to perform duties, sometimes the employee must work
more than the required 40-hours without overtime compensation.
EMPLOYEE ACKNOWLEDGEMENT: I have read my Job Description and understand my assigned responsibilities and have
been given a copy of this Job Description. I certify by my signature below that I understand the demands and expectations
of the position and to the best of my knowledge I am able to perform the essential functions of this Job Description.

Accepted by: _______________________________________________
Employee

_____________________
Date

“Equal Employment Opportunity Employer”
We consider applicants for all positions without regard to race, color, religion, creed, gender, national origin, age,
disability, marital or veteran status, sexual orientation, gender identity, or any other legally protected class.
Assistant Flood Superintendent
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AGENDA ITEM:
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Vacancy on the Chaves County Land Council

MEETING DATE: April 14, 2022

STAFF SUMMARY REPORT
ACTION REQUESTED BY:
ACTION REQUESTED:

Planning and Zoning Department
To inform the Board of a vacancy on the Chaves County Land Council.

ITEM SUMMARY: Mr. Hud Rhea resigned his position on the Chaves County Land Council. Mr.
Rhea was a representative of the Recreational Use industry and was scheduled for
reappointment in June 2022 for a three-year term.
The Council is comprised of nine members. The members represent three
industries; Agriculture, Extraction, and Recreational Use, equally.
Per Resolution R94-59 each County Commissioner shall have the right to
nominate two members… Appointment is subject to majority approval by the
Board.

SUPPORT DOCUMENTS: None

SUMMARY BY:

Louis Jaramillo

TITLE:

Planning and Zoning Director

11
AGENDA ITEM: ____________

Permission to advertise a Notice of Public
Hearing. To Amend the Chaves County Building
Code Ordinance #60

MEETING DATE: April 14, 2022

STAFF SUMMARY REPORT

ACTION REQUESTED BY:

Planning and Zoning Department

ACTION REQUESTED:

Permission to advertise a Notice of Public Hearing at the regular
scheduled Chaves County Board of Commissioners meeting on
May 26th, 2022.

ITEM SUMMARY:
The notice shall be published one time in a newspaper of general circulation within the county at least
two weeks prior to the public hearing and shall contain the date, time, location of the public hearing,
title of the Ordinance and general summary of the proposed amendments, per 4-37-7 NMSA.
NOTICE:

NOTICE OF PUBLIC HEARING
CHAVES COUNTY BOARD OF COMMISSIONERS
MAY 26, 2022-9:00 AM
CHAVES COUNTY ADMINISTRATIVE CENTER
#1 ST. MARYS’ PLACE ROSWELL NM
Amendment to the Chaves County Building Code Ordinance #60, to be known as Revision #4.
General summary of the amendment:
To include Electrical inspector information, 2015 NM Existing Building Code, 2015 NM Earthen
Building Material Code, 2018 NM Residential Energy Conservation Code, 2012 NM Solar Energy
Code and electric permit fee schedule.

SUMMARY BY:

Louis Jaramillo

TITLE:

Planning and Zoning Director

Local Budget Adjustment
March 2022
Account
401-7-752-224-000
401-7-751-105-000
401-6-624-230-001
401-6-624-237-000
401-6-691-104-000
401-6-692-105-000
401-6-691-104-000
401-6-691-105-000
401-6-692-256-000
401-6-692-257-000
401-6-693-257-000
401-6-693-251-000
402-6-653-291-000
402-6-653-105-000
401-7-721-251-000
401-7-721-221-000

Description
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022
Local Budget Adjustment- March 2022

Amount
(6000.00)
6000.00
(100.00)
100.00
(2500.00)
2500.00
(500.00)
500.00
(2500.00)
2500.00
(195.00)
195.00
(5000.00)
5000.00
(1000.00)
1000.00

March 2022 P-Card Report
Account
401-6-611 Total
401-6-612 Total
401-6-613 Total
401-6-614 Total
401-6-616 Total
401-6-619 Total
401-6-621 Total
401-6-622 Total
401-6-624 Total
401-6-625 Total
401-6-631 Total
401-6-632 Total
401-6-641 Total
401-6-642 Total
401-6-645 Total
401-6-691 Total
401-6-692 Total
401-6-693 Total
401-6-694 Total
401-6-696 Total
401-6-699 Total
401-7-721 Total
401-7-722 Total
401-7-731 Total
401-7-732 Total
401-7-741 Total
401-7-751 Total
401-7-752 Total
402-6-651 Total
402-6-652 Total
402-6-653 Total
407-8-811 Total
408-8-812 Total
409-8-813 Total
410-8-816 Total
411-8-814 Total
412-8-815 Total
413-8-818 Total
414-8-819 Total
427-6-638 Total
432-7-761 Total

Department
Commissioners
County Manager
Human Resources
Safety
Fire & Emergency Services
Working Capital
Public Works
Information Technology
Planning & Zoning
Purchasing
Finance Dept
Community Development
Detention Administration
Adult Detention
Juvenile CCJD
Facility Maintenance
Courthouse Maintenance
Facility Maintenance. Health Dept.
Facility Maintenance. CC Road Dept.
Operating Exp - CCDC
St. Mary Complex
Clerk Admin
Clerk Bureau Elec.
Assessor Admin
Assessor Appraisal
Treasurer Dept.
Sheriff Admin
Sheriff Patrol & Investigation
Road Admin
Road Shop
Road Construction & Maintenance
Dunken FD
East Grand Plains FD
Penasco FD
Midway FD
Berrendo FD
Sierra FD
Rio Felix FD
Fire District #8
Indigent
DWI

Item Total
$438.49
$2,238.27
$2,636.48
$650.06
$93.93
$342.08
$276.54
$3,063.26
$1,953.96
$475.72
$732.34
$95.24
$674.92
$354.50
$215.51
$3,484.47
$727.07
$17.97
$2,365.66
$5,077.96
$59.70
$708.19
$1,977.22
$622.17
$159.00
$2,708.67
$9,337.01
$6,557.56
$2,116.94
$4,492.47
$18,128.24
$2,576.52
$492.86
$1,466.67
$3,792.03
$8,924.04
$8,278.78
$3,586.50
$273.88
$211.94
$541.09

437-6-659 Total
452-8-832 Total
620-7-725 Total
628-7-733 Total
631-8-872 Total
631-8-886 Total
650-6-684 Total
670-6-671 Total
Grand Total

Environmental Tax
Flood Dept.
Clerk
Assessor
Other Grant's & Contracts
Other Grant's & Contracts
CCDC Construction Fund
Internal Services

$222.60
$19,670.00
$3,586.22
$57.44
$351.20
$145.94
$5,818.41
$878.95
$133,656.67

